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Chapter 1: Introduction 

1.1 Context – policy and perceptions 

The increasing proportion of children experiencing their parents’ divorce or separation and subsequently living with one parent only, or sharing their time between their parents,
 has meant that contact between children and their non-resident parents has become a key issue in family law and policy. The level of attention that has been drawn to the issue by fathers’ groups and the media in recent years has ensured that it remains firmly in the limelight.  

The legal discourse on contact in the last twenty years or so has centred around the development of a strong pro-contact philosophy. The development in the case-law of a strong legal presumption in favour of contact between parent and child in the 1990s has been well documented.
 By the end of the 1990s, commentators were questioning the foundation and wisdom of this presumption, particularly where there had been violence or abuse within the family.
 Amid a growing awareness of the potentially far-reaching consequences upon children of being subject to or witnessing family violence, the family courts sought to re-package the presumption in favour of contact as a somewhat weaker ‘assumption’, and to emphasise the importance of taking physical violence within the family more seriously than had perhaps previously been the case.
 Throughout these developments, however, the basic premise upon which the family courts operate when considering contact – that it is generally beneficial to the child to have contact with his or her non-resident parent – has remained firmly in place.  

Given this strong pro-contact stance of the courts it is surprising and somewhat ironic that, largely as a result of high-profile campaigning by fathers’ groups, the ‘contact problem’ as presented to the public by the media is one of non-resident parents, usually fathers, being denied contact by the courts at the behest of hostile resident parents, usually mothers, and of a legal system which refuses to ensure that contact takes place. There is no question that contact problems of this sort can and do arise, but the problems with contact are broader than this. They are many and varied, stemming from the wide variety of circumstances surrounding the breakdown of adult relationships, the strong feelings of bitterness, anger and jealously that can develop at such times, fears and concerns for the well-being of the children, simple inability to communicate, alcohol and drug abuse, personality disorders, and so on. 

1.2 The range of legal responses

The court faced with a dispute over contact has a number of options open to it. Generally, the first aim of the court will be to encourage an agreed outcome between the parents. If such agreement proves elusive, the court might make an order that there should be direct, personal contact between parent and child. Orders for direct contact can cover a whole range of arrangements both in terms of the frequency and extent of contact. In cases where there are concerns about the impact of contact, perhaps because the child has not seen the contact parent for a significant period, or where the resident parent is very anxious about contact and needs reassurance, the court might order that direct contact should initially take place only in the presence of a third party. If there are serious concerns, for example about the physical safety of the child during contact or the child’s emotional well-being, the court might order that direct contact should initially be supervised at a specialist contact centre. If the court takes the view that there should be no direct, personal contact, it might make an order that indirect contact in the form of the exchange of letters, cards or telephone calls should take place between the parent and child. In some cases, the court might order one-way ‘contact’, perhaps involving the provision of photographs and school reports to the non-resident parent, but not involving any communication between that parent and the child. Finally, there are rare cases in which the court will order that no contact should take place between parent and child. 

1.3 The Focus of the Research 

In this report we present the findings of an empirical research project, funded by the Nuffield Foundation, carried out by researchers at the University of Wales Swansea between June 2002 and December 2005, and consider the implications of those findings, in the context of the academic debate and the growing body of research on the issue of post-separation contact. 

The particular focus of the research was the extent of the use of orders for indirect, supported or supervised contact, and the implications of such orders for the maintenance of a relationship between parent and child. The project aimed to explore the circumstances in which such orders are used and whether there is consistency in the courts’ use of such orders. Another key aim was to discover ‘what happens next’ after the making of a contact order or court involvement in a contact dispute. The project sought to get a picture of the attitude of the affected parties towards court involvement and any orders made; the parties’ experiences of the practicalities of putting the orders into effect; and how successful orders for indirect, supported or supervised contact appeared to be in terms of laying the foundations for progression to direct or unsupervised contact.

1.3.1 Indirect Contact

The label ‘indirect contact’ can cover a range of arrangements. It can mean telephone calls, text messages, e-mail, instant messaging, as well as the sending of presents and photographs, or school and other progress reports on children. In families where parents and children are able to make their own contact arrangements without outside intervention, those arrangements, especially where the children are older, will almost inevitably involve indirect as well as direct contact. Where the parents have had recourse to the courts, the means, methods, timing and frequency of indirect contact may be specifically included in a contact order alongside terms governing direct contact. Alternatively, the court might take the view that direct contact is inappropriate in the circumstances of a particular case and make an order for indirect contact only. In what follows, where a distinction is needed, the former is referred to as supplementary indirect contact and the latter as stand-alone indirect contact. 

There is a further distinction to be drawn between indirect contact which involves communication with the child or, in the case of very young children, the potential for communication with the child – which would fall within most people’s idea of what is meant by ‘contact’ – and indirect contact which amounts in effect to keeping the parent informed about matters like which school the child attends, how the child is doing at school, and so on, but which does not involve direct communication with the child and which does not give either parent or child the opportunity to develop their relationship. 

The term ‘indirect contact’, therefore, has several meanings. It can be used to describe certain ways in which the relationship with the child might be maintained or enhanced by direct communication with the child (telephone calls, e-mail, letters) either as a supplement to direct contact or as a stand-alone measure. But the term is also used to refer to what most people would not consider to fall within the idea of contact at all – the sending of annual school reports, and the occasional photograph of the child by the resident parent to the non-resident parent. 
1.3.1 Supervised or Supported Contact

Like the term ‘indirect contact’, the term ‘supervised contact’ can be used to cover a variety of contact arrangements. While there is a recognised distinction in the literature and among the profession between ‘supervised’ and ‘supported’ contact, this terminological distinction is not always strictly adhered to in practice.  ‘Supervised’ contact in its strict sense refers to high vigilance contact in which interaction and conversation between the parent and child are closely monitored at a specialist contact centre. ‘Supported’ contact usually means contact which takes place at a contact centre at which neutral third parties are present, or contact which takes place following a hand-over at such a centre. Supported contact does not involve close monitoring of the interactions between parent and child. The courts also make use of a third type of supervised/supported contact – where the contact order specifies that contact is to take place only in the presence of a named third party, often a family member or friend. Such an order would not fall within the technical definition of ‘supervised’ contact as set out above, but does nonetheless involve supervision in the non-technical sense. Lack of specificity in the information available from the court files we examined meant that we were unable to distinguish those cases in which the court had ordered technically supervised contact from those in which it had ordered supported or informally supervised contact. In what follows the term ‘supervised/supported contact’ is therefore used to cover all three types of contact arrangement outlined above. Distinctions are made wherever possible between contact ordered to be supervised at a contact centre and contact ordered to be supervised by a family member or friend.

1.4 Method

The research fell into two main stages. The first stage involved collection of data from a random selection of court records taken from five courts in England and Wales. The courts comprised three large court centres serving metropolitan areas and two smaller courts. They were located in the Midlands, the North East and South West of England and in South Wales. While we do not claim representativeness, the courts were chosen in order to ensure that the project population included representatives from both highly populated, ethnically diverse city areas and more rural, less populous areas. The second stage of the project consisted in interviews with parents and judges about their experiences of being subject to, applying for, or making contact orders. These interviews supplement the court record data by providing both qualitative data as to the views of those making the orders and those affected by them, and quantitative data about the implementation of court orders and the impact of court involvement in disputes of this sort.

1.4.1 The Court Record Sample
The court record sample consisted of 343 cases. The sample was drawn at random from the cases in each of the five courts in which an application had been made under section 8 of the Children Act 1989 in either 2000 or 2001 and in which contact had been in issue. Lists of such cases were provided by the Department for Constitutional Affairs Research Unit. The number of cases selected from each court reflected the number of cases in each court as a proportion of the total number of cases in all five courts over the relevant period. As a result, nearly 40% of the cases in the sample were drawn from the Midlands court, 24% from the South West, 17% from the North East, and 12% and 9% respectively from the two Welsh courts.  

1.4.2 The Follow-Up Sample

We sent letters, via the courts, to all the parents in our sample for whom contact details were available on the court file. The letters asked the parents whether they would be prepared to take part in the project, and gave them the opportunity to respond to us, providing us with their contact details so that we could contact them directly. We were not permitted to collect the parents’ contact details from the court records, so unless the parents replied to us, we were not able to contact them again. 

The response rate from the parents was disappointing and the initial low response rate was compounded by difficulties actually contacting the parents even after they had indicated an initial willingness to take part in the project. We made efforts to contact parents by telephone, and by sending follow-up letters. We also asked a number of contact centre managers to put up posters aiming to recruit new parents into the sample, but again the response rate was very low. By the end of the project we had obtained follow-up information from 60 parents. Four of these were former partners, meaning that we received follow-up data in relation to 58 cases (17% of the cases in the sample).

We obtained follow-up information either by interviewing the parents or by means of a postal questionnaire. We initially gave parents the choice between these methods of taking part in the project. We also used the questionnaires to give parents a further chance to respond when it had proved impossible to contact them by telephone. We carried out 34 parent interviews and received 26 completed questionnaires. 

Of the 60 parents in the follow-up sample, 35 (58%) were resident parents, and the remainder non-resident parents. The follow-up sample comprised: 27 resident mothers (45% of the follow-up sample), 8 resident fathers (13%), 2 non-resident mothers (3%) and 22 non-resident fathers (37%). We also spoke to one mother who was both a resident and a non-resident parent (her daughter lived with her, her son with his father). 44% of the follow-up sample were from the Midlands Court, 21% were from the South West Court, and 18% from the North East Court, with just under 10% from South Wales I and 7% from South Wales II.  In terms of geographical location, therefore, the follow-up sample provided a fairly accurate reflection of the court record sample as a whole. The follow-up sample was split fairly evenly between parents who had initiated the current proceedings (53%), and those who had been on the receiving end of the application (47%). 

Nearly half (48%) of the cases in which we obtained follow-up data concerned children under 5 years old at the time of the court proceedings, while the children were all under 11 in more than three-quarters of the cases (77%). Again, this reflects the sample as a whole quite closely, where 34% of the children were under 5, and 80% under 11 at the time the court proceedings came to an end. 

1.4.3 Judges

In order to obtain a picture of contact disputes and the legal response to them from the ‘other side of the fence’ we also interviewed ten circuit and district judges who had been involved with cases in the sample. We did not ask them to discuss particular cases, but sought to gain an insight into their general approach to contact disputes, and in particular to get a picture of the sorts of circumstances in which they might consider it appropriate to order that contact should be supervised, supported or indirect. 

Chapter 2. Summary of findings

2.1 The applications

The children lived with one or other or both of their parents in nearly all the cases (96%). They lived with their mother in 68% of the cases, with their father in 15% of the cases. In a small number of cases, the children split their time more or less equally between father and mother. In some cases siblings had been split between their parents’ households – sometimes amicably, sometimes in the course of fierce disputes. In a small number of cases, the children’s residence had switched, sometimes more than once, during the course of the parents’ dispute. 

80% of the applications were initiated by the non-resident parent or other relative with whom the children did not live, and 20% were initiated by the parent or other with whom the children lived. Most of the applications (69%) were initiated by fathers and 26% by mothers. 

Among those cases in which the children had lived with one parent or the other throughout the parents’ separation and legal dispute, the majority (62%) of the mothers initiating proceedings were resident parents, whereas 90% of the fathers initiating proceedings were non-resident parents. 

The most frequently occurring application was an application by the children’s non-resident father for a contact order where the respondent was the children’s resident mother. 

The peak time for the initiation of proceedings was between seven months and two years after the parents’ separation. 

2.2 Violence, alcohol, drugs and mental health problems

Half of the cases featured allegations of violence, as broadly defined to include harassment and psychological and verbal abuse, neglect and abuse of children, and damage to property. Allegations of physical violence by one parent against the other featured in 38% of the cases; allegations of harassment in 5%; and allegations of sexual abuse or neglect of the children in 3% of the cases each. 

It was clear from the court file in a quarter of the cases that alcohol or drug abuse, or mental health issues were key factors in the parties’ dispute. 

2.3 Reasons for the applications

A quarter of the applications had been prompted by a denial of contact with the child or children, and a further 27% were brought with a view to increasing the amount of contact or changing some aspect of contact. In 14% of the cases, the principal reason for applying for the order was some aspect of the respondent’s behaviour, other than contact denial. For, example, in some cases the application was brought after a contact parent refused to return the child, or because of concerns about his or her care for the child during contact. A third of the applications were motivated primarily by a desire to change or confirm existing residence arrangements, although most were finally resolved by a contact order.

2.4 Length of proceedings

The average length of the court proceedings was just under nine months.  Half of the cases reached a final resolution within six months. A quarter lasted between seven months and a year, and a quarter lasted for longer than a year. 

Cases brought by resident parents were resolved more quickly, on average, than those brought by non-resident parents (average lengths of six and ten months respectively). This is most likely explained by reference to the basis of the applications. Applications by resident parents did not involve attempts to establish or re-establish contact. Where resident parents commenced proceedings the proceedings were more likely to involve a single issue like a holiday or the timing of contact, or the legal confirmation of existing arrangements. 

The length of proceedings was affected by other factors too. The size of the court centre appeared to have an adverse effect on the time taken to resolve cases, with cases in the larger courts lasting longer on average than those in courts with smaller case-loads. The more judges involved in the case, the longer the case. 

Cases involving allegations of physical violence or harassment lasted considerably longer on average than cases in which there were no allegations of violence. There might be a number of explanations for this: given their background and relationship, the parties in such cases are less likely to be able to reach agreement about the issues in dispute; the court is more likely to order welfare reports in cases where violence is alleged; and such cases are more likely to involve the step-by-step gradual approach to establishing regular contact than cases in which there is less conflict, which in itself takes time. This raises the question of whether the correct balance is being struck between prolonging litigation in order to attempt different approaches towards establishing contact and minimising the continued and repeated stress suffered by the parties as a result of protracted litigation. 

2.5 Use of reports

Two thirds of the cases featured welfare or expert reports or both. The recommendations of the welfare officer/ family court reporter were followed in 86% of the cases in which recommendations were made. They were clearly not followed in only 2% of the cases in which they were made. The recommendations of experts were followed in a similar proportion – 83% of cases where such recommendations were made. In the remaining cases, it was not possible to tell whether or not the expert’s recommendations had been followed. 

The fact that reports were ordered had a clear impact on the length of the cases. Cases involving a welfare report lasted on average twice as long as cases which did not, and cases involving both a welfare and an expert report lasted longer again. 

2.6 Case Outcomes

Nearly half (47%) of the cases were finally resolved by consent between the parties. 

Enforcement proceedings had resulted in a penal notice being attached to the orders in 5% of the cases. 

2.6.1 Interim Orders

In most of the cases, the court had made interim orders during the course of the proceedings. In 43% of the cases there was an interim order for direct, unsupervised contact. In 24% of the cases, just over a third of the cases in which an interim order had been made, an interim order providing for interim supervised or supported contact was made. 9% of the cases saw a progression at the interim stage from supervised to unsupervised contact. In 5% there was an interim order for stand-alone indirect contact. Such orders usually preceded orders later in the proceedings for supervised or unsupervised direct contact, and only 1% of the cases involved an interim order for stand-alone contact with no other interim contact being ordered. In 2% of the cases there was an interim order for no contact. In each of these cases there had been an attempt at direct contact before the court ordered that there should be period of no contact. 

There was a clear relationship between the contact situation prior to the application to court and the type of interim provision made. The only cases in which there was an interim order for stand-alone indirect contact were cases in which there had previously been no contact or indirect contact only, and the likelihood of the case involving an interim order for supervised or supported contact was at least four times greater among those cases in which the parties had never agreed contact than among those in which they had been able to make their own arrangements at some stage. 

Allegations of violence or harassment in the proceedings also had an impact on the likely interim provision, although here the impact was less pronounced. An interim order for direct unsupervised contact was just as likely in cases involving allegations of violence or harassment as in cases in which no allegations of violence were made. Cases involving violence or harassment, however, were twice as likely as cases involving no violence to feature an interim order for supervised contact. 

The prior contact and residence arrangements had a greater impact on the likely interim provision than did the presence or absence of allegations of physical violence or harassment in the parties’ dispute.

2.6.2  Final Outcomes

Three-quarters of the cases were finally resolved by court order – 70% by consent – while the remaining quarter reached a resolution, or simply came to an end, without a court order. 

Most of the cases (61%) resulted in an order for direct, unsupervised contact – three-quarters of these by consent – 3% resulted in a residence order, and less than 1% in a family assistance order.

While supervised or supported contact was ordered in a quarter of the cases as an interim measure, it featured in only 4% of the cases at final outcome. 

The proportion of cases in which the final order was for stand-alone indirect contact only was 4% — about the same as the proportion of cases involving stand-alone indirect contact as an interim measure. 

Less than 1% of the cases resulted in a final order for no contact. 

As with interim orders, the pre-existing contact arrangements had a considerable impact on the final case outcomes. Cases in which there had been supervised or indirect contact prior to the commencement of proceedings were less likely to result in an order for direct unsupervised contact than those in which there had been previous unsupervised direct contact, even if this had been highly problematic. The difference was most marked, however, in cases in which there had been no contact, either at all or for a significant period, prior to the commencement of the proceedings. These cases were three times less likely to end in an order for direct, unsupervised contact than those cases in which the parties had been able to agree regular contact before the court proceedings, and one in five of them resulted in an order for stand-alone indirect contact only. 

6% of the cases progressed from supervised or supported contact at the interim stage to unsupervised direct contact. By contrast, only 0.6% of the cases progressed in the same way from an interim order for indirect contact to a final order for direct unsupervised contact. 

2.7 The follow-up data

The interim and final outcomes made in the cases in the follow-up sample closely reflected those in the sample as a whole, although the follow-up sample featured a higher proportion of orders for supervised contact than the sample as a whole. 26% of the follow-up sample featured some supervised/supported contact at some stage, while 3% involved an order for stand-alone indirect contact. 

Less than half of the follow-up parents who had agreed to the outcome of the proceedings were happy with that outcome. 

Two-thirds of the follow-up parents reported that they had experienced significant difficulties putting into practice the contact arrangements which resulted from the court proceedings. More than three-quarters of non-resident parents reported such difficulties, compared to 60% of resident parents. 

Contact was taking place according to the terms of the outcome of the court proceedings in a third of the follow-up cases, while in almost two-thirds, the frequency of contact had diminished since the end of the proceedings. In 22% of the follow-up cases, the parent and child were having substantially less contact than agreed or ordered, and in another 22% contact had ceased altogether since the end of the court proceedings. In only two cases did the follow-up parents report an improvement in terms of increased levels of contact taking place. 

Post-court alterations in contact were most often not agreed between the parties – less than a fifth of the changes were made by mutual agreement between the parents. 

Where supervised or supported contact was ordered, the rates at which the outcome was by agreement were lower than where there was no supervision as were the rates of satisfaction with the outcomes. Putting contact into practice was described as problematic in 78% of cases in which supervised or supported contact was ordered compared to 61% of cases in which it was not. The rates at which contact was still taking place according to the terms of the order were higher where supervised or supported contact had been ordered than those where it had not, but so were the rates at which contact had ceased altogether. Contact was more than twice as likely to have ceased altogether in cases in which supervised contact had been ordered at some stage than in cases involving no supervised contact. 

In both follow-up cases featuring an order for stand-alone indirect contact, contact had ceased by the time of the follow-up data collection.

Chapter 3. The Contact Disputes

3.1 Origin of the proceedings

Nearly all (98%) of the proceedings in the sample had begun with applications for contact or residence orders or both, sometimes in conjunction with an application for a specific issue or prohibited steps order. The remaining 2% had begun with an application for a specific issue order or a prohibited steps order only. In many cases further orders were applied for in the course of the proceedings. 

Table 1. Originating Applications (n=343)

	
	Frequency
	Per Cent

	Contact Order
	172
	50

	Residence Order
	80
	23

	Contact and Residence
	41
	12

	Contact/Residence and SIO/PSO
	42
	12

	SIO/PSO 
	8
	2


The fluid and frequently changing nature of family arrangements and family disputes means that it is not always easy to categorise family proceedings as concerning ‘residence’ or ‘contact’ or some other easily defined issue. The boundaries between residence and contact are particularly prone to becoming blurred and very often both questions may be in issue throughout, or at some stage in, the proceedings. This blurring was clear among the cases in the sample and can be illustrated by comparing the originating application and the case outcome: 74% of the cases which began with an application for a residence order ended with a contact order and less than 10% with a residence order, and in only 5% of the cases which commenced with an application for both a residence order and a contact order was a residence order made.

3.2 Parties to the Proceedings

3.2.1 Applicants and respondents

Most of the cases involved an application by one or other of the child’s parents, usually the father: 69% of the proceedings were initiated by fathers and 26% by mothers. Nearly all of the remaining 5% of applications were made by grandparents (most often grandmothers), with a tiny number being made by others: two aunts, two step-fathers, and one set of carers. 
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The majority (56%) of the applications were between married parents who were either divorced or separated: 54% of the married parents were divorced at the time of the application, while 46% were still married. 39% of the cases involved parents who had never married each other and who were separated at the time of the application. The proportion of unmarried parents in the sample reflects almost exactly the proportion of children born to unmarried parents in the general population, which currently stands at about 40%.
 In 1.5% of the cases the parents were still together as a couple at the time of the application, while in a further 1.5% one of the parents had died. In these cases, the most common scenario was that an application had been brought by a grandparent or other relative against one of the child’s parents, although in two cases, the child’s father had commenced proceedings against relatives who were caring for the child after the mother’s death. In four cases (1%) it was not possible to tell from the court record what the parents’ relationship had been, nor whether it was subsisting at the time of the application. 

Table 2: Parents’ relationship status by who were the parties to the proceedings (n=343)

	
	Both parties parents
	One party 

non-parent

	Divorced parents
	30%  
	1.2% 

	Separated married parents
	26%   
	0 %

	Separated unmarried parents
	38%  
	1.2%

	Parents still together
	0%
	1.3%

	One parent deceased
	N/A
	1.5% 

	Not known
	<1%     
	<1%   


The overwhelming majority (94%) of the proceedings were inter-parental, instigated by one parent against the other. Among the divorced and separated married couples, 67% of the proceedings were brought by fathers against respondent mothers and 31% by mothers against respondent fathers, with the remaining 2% involving applications by grandparents. Among the separated unmarried couples, the proportion of applications by fathers rises to 78%, while only 19% of the applicants in this category were mothers and 3% were grandparents or others. 

In just over a fifth of the cases, the application which had started the proceedings had been made by the parent, grandparent or other with whom the children lived. Often such applications were brought by parents or others wishing to formalise the arrangements for the children in order to enhance their security. There were some parents who brought such applications because they were worried about the risk that the other parent might remove the children from their care, or from the jurisdiction. In some cases, the application had been brought in order to achieve some form of legal relationship between the child and step-parent. Ignoring those cases where residence was shared, or where there had been changes in residence, 62% of the applications by mothers were brought by resident mothers, only 10% of those by fathers were brought by resident fathers, and seven out of the nine applications by grandparents were brought by resident grandparents. 

Originating applications by mothers were fairly evenly distributed between applications for residence and contact orders, or some combination of the same. The distribution of applications by fathers was far less even, with by far the largest group (60%) being applications for contact orders where the children lived with their mother. 

More than a quarter (28%) of the originating applications by mothers included an application for a specific issue or prohibited steps order, compared to only 10% of the applications by fathers. 

3.2.2 Age of the parties

The age profile of the applicant and respondent parents was as follows:

Table 3: Age group of the parents at date of last court hearing

(Table excludes those parents whose age was not ascertainable from the court file)
	
	Applicant Fathers (n=208)  %
	Respondent Fathers 

(n=68)  %  
	Applicant Mothers (n=75)  % 
	Respondent Mothers (n=189)  %

	Under 20
	0.5 
	0
	1.3
	4.2

	20–24
	5.8
	5.8
	16.0
	9.5

	25–29
	13.5
	27.9
	25.3
	19.6

	30–34
	30.8
	13.2
	29.3
	29.1

	35–39
	25.0
	22.0
	13.3
	25.3

	40–44
	14.4
	23.5
	13.3
	9.5

	45–49
	8.2
	5.8
	1.3
	1.6

	50 and over 
	2.4
	1.5
	0
	1.0


Given that all these parties are parents of minor children, many of whom were under ten at the time of the court proceedings, it was not surprising to find that the majority fell into the mid-20s to mid-40s age bracket. Overall, the mothers tended to be younger than the fathers. More than twice as many (42.6%) of the applicant mothers than applicant fathers were under 30 at the time of the final hearing.

3.2.3 Time since separation

Of the 72% of cases in which there was sufficient information available from which to  calculate the time that had elapsed between the parties’ separation and the date of the initiation of the current proceedings, more than half had been commenced within two years, and three-quarters within three years since the breakdown of the relationship. 10% had been commenced within six months, 18% between seven months and a year, 30% between one and two years after the separation, and 18% between two and three years after separation. 11% of the proceedings had been initiated between three and four years after the parties separated, 4% between four and five years, and 11% six years or more after the parties separated. 
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Mothers appeared to be more likely than fathers to start proceedings over the children relatively soon after the separation: 40% of the applications by mothers in which the time since separation was known were commenced within a year of the separation, as compared to 23% of applications by fathers.

3.3 Contact Arrangements Prior to the Current Proceedings

Where available, data were collected on the residence and contact arrangements in existence prior to the initiation of the current proceedings. In most of the cases, 68%, the children lived with their mother. The children lived with their father in 15% of the cases, and in 8% the children had lived with both their mother and their father for a period after the separation, sometimes shuttling between the two more than once. In 6% there was some sort of shared care arrangement, either in the form of one or more siblings living with each parent, or in the form of the child or children sharing their time between the two homes on a roughly equal basis. In the remaining 4%, the children lived with a grandparent or other carer. 

Prior to the commencement of the proceedings, or to the crisis which had prompted the proceedings, contact had been taking place by agreement between the parties in 42% of the cases. In many of these cases, that contact had been fairly frequent and regular contact, but in some it had been irregular, though still arranged amicably. It was apparent from just under a quarter of the files that contact had been sporadic, limited or problematic ever since the parties’ separation. In 7% of the cases there had been formally or informally supervised/supported contact or stand-alone indirect contact prior to the current application, while in 14% there had been no contact at all for a considerable period (see Table 4). The relevance and impact of the pre-existing contact arrangements on the case outcomes is considered further in Chapters 5 and 6. 

Table 4: Previous Contact Arrangements (n=343)

	
	Regular agreed contact
	Irregular agreed contact
	Contact always problematic
	Sporadic very limited contact
	Supervised/

Supported contact
	Indirect Contact
	No contact
	Not known

	Frequency
	121
	24
	58
	31
	15
	8
	47
	39

	Percentage 
	35
	7
	17
	9
	4
	2
	14
	11


3.4 Overview of the disputes 

The circumstances of the cases in the sample were very varied, both in terms of the issues about which the parties were in dispute, their motivation for seeking legal resolution, and the children’s residence and contact arrangements. In some cases the parents had been involved in protracted, and often extremely bitter, litigation over the children almost from the moment of their separation. In others, the involvement of the court was more contained, sometimes because an acceptable and workable solution had been found ​​– either by agreement between the parents or by virtue of a court order – sometimes because a parent gave up the fight and withdrew from the proceedings. In some cases the parents were in dispute, it appeared, about everything possible in their particular circumstances: money; what had or had not happened during their relationship (particularly in relation to the various ways in which they had or had not abused each other, physically or otherwise); where the children should live; whether there should be contact with the non-resident parent and if so, how much and when; whether there should be contact with a parent’s new partner; whether contact should be supervised; whether other terms should be imposed (such as an ban on taking the child in the car on the motorway, or a prohibition on allowing the child to spend time with a particular person). In others, there were one or two problematic elements to the contact arrangements which the parents needed assistance in resolving, for example, a change in timing of contact was requested because of a change in the parent’s working hours, or one parent wanted to take the child away on holiday. In a number of cases the dispute arose as a result of the difficulty of accommodating the child’s hobbies or social life within the contact arrangements. In some cases, there had been an initial period during which the parents had been able to make mutually acceptable arrangements on an amicable basis, followed either by a general deterioration in their relationship, or more commonly, by a specific ‘trigger’, which had led to the arrangements breaking down and the eventual involvement of the court. Many of the cases seem to have been triggered by one parent re-partnering, or by the fear that the children may be removed from the jurisdiction by the other parent.
 

Many of the cases featured allegations that one parent had threatened to use or had used physical violence against the other, or allegations of harassment and abuse falling short of physical abuse, but nonetheless causing the other parent sometimes severe stress and anxiety. Threats to kill featured in a number of cases. Using a broad definition of domestic violence (to include physical, verbal, and sexual abuse, harassment, and damage to property) we found that some sort of violence was alleged in half of the cases in the court record sample: 38% of the cases involved allegations of physical violence; 5% involved allegations of harassment or threatening behaviour; just under 3% involved allegations of sexual abuse of the children; just under 3% involved allegations of child neglect; while psychological abuse, verbal abuse and damage to property were alleged a handful of cases (less than 1% each). Physical violence was held to be proven in 5% of the cases, and was admitted in a further 5%. In another 5% a non-molestation order had been made. Although some sort of violence was alleged in 50% of the cases, and physical violence in 38%, only 4 cases (2%) had involved a preliminary hearing to establish facts. 

Other recurring features among the sample were alcohol and other drug abuse and mental health problems. One or other or all of these problems featured prominently in a quarter of the cases. In 12% of the cases one of the parties’ alleged alcoholism or heavy drinking was at the core of the dispute. Allegations of other drug abuse featured in 6% of the cases, and 2% involved allegations of both alcohol and drug abuse. Mental health problems were said to be at the root of the family’s difficulties in 5% of the cases, and a further 2% centred around mental health difficulties coupled with alcohol or drug abuse. 

Among the follow-up sample, resident parents tended to talk in terms of seeking to protect their children, either from a specific perceived threat of physical or emotional harm, or because of a more low-level concern about the contact parent’s ability to care for the child. Non-resident parents on the other hand, particularly fathers, frequently focussed on their ‘rights’. The majority of the parents, resident and non-resident, presented themselves as being in favour of continued contact, albeit that some were opposing contact in their particular circumstances, or were experiencing real difficulties making contact work. Both resident and contact parents, mothers and fathers, brought up child maintenance or support and linked it to the issue of contact. A recurring feature among the follow-up cases was a perception that contact issues were being used either as a means of making a former partner’s life more difficult and unhappy, or as a means of continuing to exert a form of control over the former partner.

It was striking from talking to the follow-up parents that, for some at least, litigation over the children had become almost a way of life. They thought and spoke quite naturally in terms of lawyers, court appearances, court orders, rights, and enforcement measures, and seemed to have become so used to litigation that it had become the normal way for them to deal with any disagreement or challenge to their arrangements or routine. We do not know whether this was a result of an innate litigiousness among these parents, or of sheer desperation, or of their having become inured to the legal system to such an extent that they were unable to think outside it. This attitude was not universal, however, with other parents seeing court as the last resort in an otherwise impossible situation, as this father explained:

At the time, my wife and I would not have been able to agree on any arrangements for our son, as our relationship was extremely hostile, so this was the only way forward. Non-resident father, now content with contact arrangements.

3.5 Reasons for going to court

We sought to discover why the parents in the sample had resorted to litigation over the arrangements to be made for their children following their divorce or separation. What is it that motivates such parents in their contact disputes, and what are their reasons for applying for court orders? 

In most of the cases in the court record sample the court file contained information on the reason for the current application. In just under a quarter of the cases, the current application had been prompted by a denial of contact, while in a further 27% the applicant was motivated by a desire for more or different contact.

Table 5. Main reasons for applications, where reason known (n=335)

	
	Frequency
	Percent

	More/different contact sought
	94
	28

	Contact previously denied
	82
	25

	Resident parent seeking residence order
	64
	19

	Non-resident parent seeking residence order
	45
	13

	Respondent’s behaviour: 

Violence/abuse

Refusal to return children

Other
	15

15

17
	5

5

5

	Children do not want contact
	3
	1


Only 14% of the applications could be categorised as primarily and directly related to the respondent’s behaviour, i.e. the application followed an allegation of violence, neglect or other ‘bad behaviour’, or a refusal to return the children. The principal motivation for the application was to alter the residence arrangements in 13% of the cases, while in just under a fifth it was to confirm those arrangements. As we have seen, these applications were brought for a variety of reasons. Sometimes the resident parents sought formal recognition of the existing arrangements in anticipation of a potential future dispute perhaps about taking the child abroad, sometimes they sought a residence order jointly with their new spouse in order to create a legal nexus between child and step-parent, while in some cases they wanted the order so that they could appoint a guardian for the child in the event of their death. In only 3 cases (less than 1%) was the children’s reluctance to see the respondent the principal reason for the application.

3.5.1 Reasons among the follow-up sample

The follow-up parents identified and expanded upon some of the range of problems which can arise in relation to post-separation parenting and prompt an application to court. We have grouped the reasons given for commencing proceedings into broad categories, although there was no clear delineation between these categories in practice. 

No previous contact or contact denied

In some of the follow-up cases, the application to court had been made in an attempt to establish or re-establish a relationship with the child where there had been no previous relationship between the applicant parent and child, or where there had been a long period of no contact. In others on-going contact had simply been denied, sometimes with no apparent explanation, although generally the parents thought they knew why, with the most often cited explanation being the resident parent not wishing the children to have contact with the other parent’s new partner. 

We lived together and then we split up, and obviously when we split up that’s when I was stopped from seeing him. Resident Father, previously denied contact

Well, basically she stopped me seeing my daughter over just a little petty thing, and holding it against me. So I just thought if I took her to court maybe it would make her realise I did actually want to see my daughter and it wasn’t just to get back at her. Non-resident father 
I have been back and forth to court ’cos I miss my daughter. I used to see my daughter on a Wednesday evening between 3 o’clock and 7 o’clock, and I used to have her Saturday over night until Sunday. Then contact collapsed and there was no amicable situation going on, and I was turned away from the door. Non-resident father 
Parent seeking more predictable/reliable contact regime

Other parents had made their applications to court because, although there was some contact already taking place, they hoped that a court ordered resolution would put an end to previously haphazard arrangements, and restore or impose some order and predictability.

The contact arrangements were very loose and non-negotiable and on a whim from the other party. She’d make arrangements, then change things. I was on a string. I didn’t know from one day to the next whether I was going to get verbal abuse down the phone or demands to be coming or going or not doing something. It’s control. The child was used as a way to control me.  Non-resident father 
Contact was on and off really. There were no specific times or anything like that, which is something I was not prepared to accept. Non-resident father 
I went to court because the mother would disrupt contact if she was upset about something or if I didn’t comply with various requests. These could be anything – usually minor. She also hated my new wife and used this as a reason to disrupt contact. I issued proceedings after an unpleasant weekend when I found myself standing in her garden, crying and begging her to allow me to see the children. Father, one child now living with him 

The most common reasons of this sort for commencing proceedings was that the other parent was unreliable and prone to disrupt contact either through lack of commitment, or through a desire to make life difficult, as illustrated by the excerpts above. Some of the breaches of contact arrangements were more fundamental, however, as this father’s answer demonstrated:

I started proceedings when my eldest daughter wasn’t returned to me following a contact visit. Resident father 
Desire to alter existing arrangements

In other cases, the application to court resulted from a desire to amend the existing contact arrangements, either permanently, or in order to accommodate a specific event like a holiday. Sometimes the amendments sought could seem trivial to an outside observer and, indeed, to the court, as the following excerpt illustrates.

I was unhappy about the time the children were being returned, with school the next day. It was far too late for their age. They needed supper and to get ready for bed. They were very irritable the following day, and contact was every other weekday and every other weekend. It was telling on the children. The judge wasn’t interested. Shared care mother, now reconciled with father 
Other reasons

In some of the cases contact was just one of many issues being litigated during the parties’ divorce proceedings, while in others the contact order was the result of proceedings which had begun with an application for a residence order. The follow-up parents who had not themselves initiated court proceedings offered their own explanations for the commencement of proceedings. Sometimes they felt that their former partner had taken them to court because she or he wished to continue to exert control over them, or to make life difficult, or out of spite. 

He was the one that broke contact, then took me to court out of spite. Resident mother
… it’s ongoing to be honest and it’s ridiculous. It’s been nearly six years, and it’s not about her, it’s about that control thing, to try and have some influence in my life, and that’s just crazy. Resident mother 
He wasn’t thinking of our daughter. It was all just to get at me because he was bitter. Resident mother
Some mothers felt that the father had applied for contact solely in response to the mother’s application for financial support for the child.

…they [father and his family] were going to use this to make my life difficult. Nothing to do with seeing my son, nothing to do with that.… I look back and think perhaps if I’d never claimed child maintenance he would never have bothered with his son. I’m fairly certain of that now, but I can’t turn the clock back… Resident mother
Chapter 4: The Court Proceedings and Parents’ Views of ‘the system’

In this section we examine the legal proceedings in the sample in more detail. We consider the length of the court proceedings, the extent to which welfare reports and expert reports featured in the proceedings, the extent to which the parties made use of mediation services in an attempt to settle their disputes, the extent to which the parties were legally represented, and whether the children in any of the proceedings were separately represented.  

4.1 Length of the proceedings 

The average duration of the court proceedings in the sample was just under 9 months. Three-quarters of the proceedings had lasted 12 months or less, with just over half (52%) being resolved within 6 months of the application being made. 87% of the cases had reached a conclusion within 18 months of the application. The longest proceedings in the sample had lasted for nearly three years – three cases had lasted for 33 months at the time of data collection, one of which was still on-going. 

4.1.1 Length of proceedings by nature of parents’ relationship

Cases involving divorced or separated married parents (average lengths 8.2 and 8.4 months respectively) tended to be resolved slightly more swiftly than cases involving separated former unmarried partners (average length 9.12 months), but the difference was minimal. Those cases in which the parents were still together and the application was being made by a third party tended to be resolved quickly (average length 5.8 months), while those in which one parent was deceased and a dispute had arisen over residence or contact lasted on average longer than the other cases (average length 12.2 months, and none had been resolved in 3 months or less). 

4.1.2 Length of proceedings by applicant

Cases in which the mother was the applicant were resolved on average within 7.6 months, while those in which the father was the applicant lasted on average just over 9 months. Applications by grandparents had an average length of 8 months. The 2 cases in the sample in which the child’s aunt initiated proceedings had both lasted over a year.  
Cases brought by resident parents tended to be resolved on average more quickly than cases brought by non-resident parents: 6 months average for the former, as compared to 10 months for the latter.

4.1.3 Length of proceedings by court

When broken down by court, the proportion of proceedings reaching a conclusion within a year was remarkably similar, and very high, among the South West and two South Wales courts: in the South West court 88% of the cases had come to an end within twelve months, while in the South Wales courts, the equivalent figures were 81% and 87%. The two larger courts had a lower, but still relatively high, proportion of cases lasting 12 months or less: 76% in the North East, and 69% in the Midlands. When the proportions of cases lasting six months or less were compared, the Midlands court fared considerably worse than all the others, with only 38% of cases being resolved within six months of the application being made (the comparable figures for the other courts were: South West 68%; Wales B 65%; North East 58%; Wales A 55%). 

The average duration of the proceedings by court was as follows:

Table 6. Average duration of proceedings by court

	Court
	Mean Length of Proceedings

	Midlands
	10.5 months

	North East
	9  months

	Wales A 
	8  months

	South West
	6.7 months

	Wales B
	6.7 months


4.1.4 Length of proceedings by number of judges 

There was a clear relationship between the length of time it took for the proceedings to conclude and the number of judges before whom the case came (see Table 7). That there should be such a relationship is unsurprising. The fact that proceedings are long and complicated will almost inevitably mean that they come before a number of different judges. But is it also true that the fact that they are listed to come before different judges at various points renders them more protracted and complicated than they might otherwise have been? We cannot say. In all likelihood both effects are true, and compound each other. These data are evidence, if evidence be needed, that length of proceedings and lack of judicial continuity are problems which feed into each other and which need to be dealt with as one issue.

Table 7. Length of proceedings by number of judges involved

	
	1 Judge

(n=86)
	2 Judges

(n=98)
	3 Judges (n=85)
	4 Judges (n=37) 
	5 Judges (n=17)
	6–8 Judges (n=17)

	6 months or less
	80%
	69% 
	42%
	8%
	12%
	

	7–12 months 
	15%
	22%
	28%
	43%
	18%
	24%

	13–18 months 
	2%
	
	18%
	16%
	41%
	29%

	19–24 months 
	2%
	5%
	6%
	22%
	24%
	29%

	Longer than 24 months
	
	3%
	6%
	11%
	6%
	18%


4.1.5 Length of proceedings by allegations of violence made

80% of the cases in which there were no allegations of violence or other abuse were resolved within a year, whereas only two-thirds of those cases in which physical violence or harassment was alleged had come to a conclusion within the same time. Only 6% of the cases in which no allegations of violence were made took longer than 18 months to conclude, whereas 20% of those involving allegations of physical violence or harassment lasted this long. The mean length of proceedings in which no allegations of violence were made was 6.72 months; that of proceedings involving an allegation of physical abuse was 10.53 months; and that of proceedings involving an allegation of harassment was 11.13 months.

Table 8. Length of proceedings by whether violence alleged
	
	No violence alleged 

(n=166)
	Physical abuse or harassment alleged (n=146)

	6 months or less
	58% 
	42%

	7–12 months 
	22%
	24%

	13–18 months 
	7%
	14%

	19–24 months 
	4%
	14%

	Longer than 24 months
	2%
	6%


The difference in the average time to resolution of cases involving allegations of violence or harassment and those involving no such allegations could not be explained on the basis that fact-finding hearings were the cause of the delay since a fact-finding hearing was held in only three of the cases in the sample; less than 2% of the cases in which some sort of violence, harassment or abuse was alleged. 

4.2 Welfare and Expert Reports
A welfare or other report featured in two-thirds of the cases in the sample. The reports included welfare reports by CAFCASS family court reporters, medical and psychiatric reports, and reports produced by social services. In just over half of the cases the court had been provided with a welfare report only; in a further 10% a medical or social services report had been provided in addition to a welfare report; and another 6% of the cases involved a medical or social services report, but no welfare report (see Table 9).

Table 9. Occurrence of reports in the sample cases (n=343)

	
	No Expert Report
	Medical Expert Report
	Social Services Report
	Medical Expert and Social Services
	Total

	Welfare Report
	 51%
	 6%
	 4%
	< 1% 
	63%

	No Welfare Report
	 33%
	 2%
	 4%
	 1%
	40%

	Total
	84%
	8%
	8%
	< 2%
	


In less contentious cases the welfare reports tended to be brief. In some cases the report addressed a single issue, such as the views of the children. The more contentious and complex cases tended to have correspondingly longer and more complex reports, often with addenda added over the course of the proceedings. Where medical or psychiatric reports were made, they usually dealt with drug or alcohol addiction, medical problems likely to impact on contact, or problems faced by the children since parental separation. Social services reports were ordered in cases where the family was considered to need outside support or where there was a history of social service intervention as a result of problems such as addiction, or where allegations of abuse or neglect had been made.

In a small proportion (13%) of the cases where a welfare report had been received by the court, the report confined itself to the task of providing the court with further information on the case and made no recommendations as to what might be considered to be the outcome most likely to further the best interests of the children. In most cases, however, recommendations were made. The recommendations of the welfare report were followed wholly or in part in 85% of cases in which recommendations were made in the report. They were ignored by the court in only 3% of these cases. In 10% the court made no order, while in the remaining cases it was not possible to discern from the information available whether or not the court order reflected the recommendations of the welfare report. 

The picture was similar with regard to recommendations made in experts’ reports. Of the 56 experts’ reports, 29 (52%) made specific recommendations as to outcome. The experts’ recommendations were followed wholly or in part in 83% of the cases in which recommendations were made. No recommendation was made in 38% of the experts’ reports. In the remaining 10% there was insufficient information available to establish whether or not the experts’ recommendations were followed.

In the 10% of cases in which both a welfare report and another report (local authority, medical expert) was made there was no evidence of contradictory recommendations. In half of the cases where there was an expert or other report and the recommendations of the welfare report were followed either wholly or in part, those of the expert or social services report were also followed. In 39% of these cases, no recommendations were made in the expert or social services report; while in 3 there was insufficient information to determine whether the report had either made firm recommendations or whether these had been followed. Of the cases in which the court did not follow the recommendations of the welfare report, only 1 involved an expert report, and that made no recommendations. Finally, of the cases in which the welfare report made no recommendations, 5 also featured an expert or social services report. Of these, 2 made recommendations that were followed, 2 made no recommendations, while in the other it was impossible to ascertain due to lack of information. 

4.2.1 Length of proceedings by whether reports produced

93% of the cases in which neither a welfare nor expert report was provided to the court concluded within a year of commencement. This compares to 86% of the cases which featured an expert report only, 71% of those which featured a welfare report only, and 40% of those featuring both an expert and a welfare report (see Table 10). The average length of the proceedings that involved neither a welfare report nor an expert report was just under five months. Those cases that involved an expert, but not a welfare, report lasted an average of just under seven months. Cases involving a welfare report, but no expert report had an average length of ten months. Finally, those cases involving both an expert and a welfare report had an average length of seventeen months.

Table 10. Length of proceedings by whether reports present

	
	Welfare and expert report (n=35)
	Expert report only 

(n=22)
	Welfare report only 

(n=173)
	Neither report

(n=112)

	6 months or less
	  9%
	77%
	 40%
	79%

	7–12 months 
	31%
	9%
	 31%
	14%

	13–18 months 
	14%
	5%
	16%
	2%

	19–24 months 
	29%
	9%
	 9%
	2%

	Longer than 24 months
	17%
	
	 4%
	3%


The involvement of a welfare or other report in the private law family proceedings in the sample had a dramatic impact on the length of the proceedings. Cases involving a welfare report lasted, on average, twice as long as those that did not. Where an expert or experts were instructed to file reports in addition to a welfare report, the likely length of the case almost doubled again. 

4.2.2 The follow-up parents’ views of cafcass

We asked the follow-up parents whether CAFCASS had prepared a report for the court in the course of their proceedings, and if so, whether CAFCASS had spoken to them and their children, and what they thought of the report. Views and experiences were mixed. Just under half of the follow-up parents had formed a positive view of the service as a result of their experience. The service was described, as ‘very good’ and ‘fair.’ These parents reported very positive experiences and impressions, sometimes despite initial scepticism.  

Very good, listened well, very good with my children. Resident mother 
I must admit when I met with the people it was completely different to what I thought and they were really, really nice and really, really helpful. Resident mother 
I felt that they were thinking towards the child, that was a good thing. Does that make sense? They were thinking more about the child’s welfare rather than mine and her welfare. I think they were quite good in that way. Non-resident father
Some parents found that the service had helped them in a practical sense by offering advice on how improve contact. For example, this mother told us how CAFCASS officers had taught her how to help her very young children see contact in a more positive light, and cope better with the hand-over from mother to father.

CAFCASS got me to learn that as long as I hand them over smoothly the children are happy to go. As long as I’m not standing at the door blubbering and crying when they go, they will be quite happy to be handed over. So that was something I had to come to terms with, that as long as I smiled and waved them off and said, ‘Have a good weekend’, they were happy to go. Resident mother
Other parents had concerns about the preparation of reports and the weight given to reports based on limited knowledge of the children and of the family dynamic. While having had largely positive things to say about CAFCASS, the experience of this father illustrates how easily false impressions might be given in a report based on limited experience of the parent and child, or on incomplete information:

I thought they were ok, I felt they were trying to be even-handed. It’s when you read the report sometimes you see things in stark black and white that you feel wasn’t necessarily a fair reflection, but if I took the whole, it was. There was an example where I’d got a bad knee playing football and they watch you play with your children and my daughter, my eldest daughter said, ‘Come and play with me in this Wendy house’, and I just couldn’t get into it. I said, ‘You sit in’, and I played outside the Wendy house. It was actually written down ‘he refused to play in the Wendy house’ which was true, I did, but it didn’t really say why. But apart from that one instance in quite a long report on balance it was fair. Non-resident father 

More than half the follow-up parents, however, had formed largely negative views of CAFCASS in the course of their dealings with the service: 56% of the parents reported that they were not happy with CAFCASS. A recurring point made by the parents, illustrated by the following excerpts, was that the service was biased. The recurrence of this impression was striking. It could be explained away by taking the view that these were parents about whom CAFCASS had formed a negative impression, which the parents found hard to accept or felt was unfounded and explicable only in terms of the service being biased against them. Some of the parents presented their views in rather less measured and reasonable terms than others. It seems clear from the follow-up sample, however, that fathers in particular are prone to get the impression that CAFCASS is biased against them.  

The welfare worker was on the ex missus’ side from the start. She [ex-wife] told a load of lies and she believed her and I didn’t think she should do that, she should make up her own mind. Non-resident father, initially supervised contact at contact centre
They think the child belongs with their mother, and that’s it. They just haven’t moved with the times. Resident father 

CAFCASS were rubbish. Leftie lesbians. Not impartial. Non-resident father

We had to use CAFCASS and I thought they were very biased towards the female and I have heard other people say it in the past as well.… I think the whole service is a waste of time. It really is… . The first thing that struck me when I walked through the door was: where are the men? There wasn’t one man working there. A lot of blokes are going to be uncomfortable, I know I felt uncomfortable.  Resident father 

In a word: pathetic. Out of touch, pathetic, biased, ageist, the list goes on…  I was criticised for being an older father. Non-resident father 

The impression that CAFCASS officers were prone to prejudgement and bias was not confined to fathers, however, with some mothers reporting similar feelings, but from the opposite perspective.

I think they were a bit one-sided. They think all mothers poison the children’s minds. Resident mother 
In addition to allegations of bias, some parents reported incompetence in the form of mistakes in the report to the court, while others felt that the limited time and resources available made it impossible for the service to provide meaningful assistance to the court. 

The CAFCASS … report was full of hearsay from the mother which was then presented as fact. It was riddled with mistakes including an incorrect date of birth and a mis-spelt name. He interviewed the children and promised them it was in confidence – then told the mother what they had said. I don’t think the judge had a hope of dealing with the case fairly as it seemed the CAFCASS officer’s word was unquestionable. The other side seemed to get away with blatant lying which could not be backed up. Non-resident father 
Some felt intimidated in their dealings with CAFCASS, either by the CAFCASS officers themselves, as above, or by virtue of the fact that they were brought into contact with their former partner through CAFCASS.

I was interviewed and I was persuaded to be interviewed in the presence of my husband which looking back was a complete mistake. I didn't want to but I was persuaded because I think they were short staffed. … and the two particular ladies who interviewed me, I found I ended up in tears at one of the sessions because I found they were very anti me, anti-mother and very pro-father. Resident mother

In one case the father felt that the involvement of CAFCASS had made matters worse by complicating what the parent saw as a straight-forward dispute over the quantum of contact. 

CAFCASS tended to complicate what was a straightforward situation by putting problems in front of the judge that didn’t exist. Non-resident father 
Overall, there were highly divergent views among the sample of the parents’ experiences of the services provided by CAFCASS. For some, CAFCASS provided a fair, impartial, and helpful service; its officers were found to be sensitive and their reports accurate. For others, the service appeared to be biased, prone to act on assumptions about the way families should operate, and lacking the resources to enable it to engage with family members for sufficient time or in sufficient depth to allow for the preparation of accurate and meaningful reports. 

4.3 Use of Solicitors

Over 94% of the applicants in the sample were represented by a solicitor. Only 19 (5.5%) of the applicants appeared to be unrepresented. Of these, nearly all (15) were fathers. In all, 6% of the applicant fathers and 3% of the applicant mothers were unrepresented. 

The respondents were more likely to be unrepresented. Of the respondents, just under 80% were represented by a solicitor, while the remainder appeared to be unrepresented. 17% of the respondent mothers and 32% of the respondent fathers had no legal representation.

None of the children in the sample was separately represented by a solicitor. 

4.4 Representation of children 

A guardian for the children was appointed in only 3 of the cases (less than 1%), all, interestingly, in the same court and accounting for 5% of the cases from that court. One of these cases involved an admission of physical violence. In the other two, no allegations of violence had been made. Two of these cases concerned children of respectively three and six years old at the conclusion of the proceedings, while the other concerned two children aged seven and nine. In nearly a third of the cases in the sample it was clear from the documents available on the court file that despite the lack of representation the judge had at least noted the views of the children in reaching his or her conclusion on the case. 
4.5 Use of Mediation 

In only 29 (less than 9%) of the 343 cases in the court record sample was it clear from the court file that the parties had used mediation in an effort to come to an agreement in respect of the residence and contact arrangements for their children. Of these 29 cases, 14 had involved use of mediation services provided by the court or by CAFCASS, three a local mediation service, and one mediation provided by a church. In the remaining cases the type of mediation was not known. Among the follow-up sample, more than half the parents reported that they had attempted mediation in one form or another, and it is standard practice in the courts to refer parties to mediation or conciliation. It would seem likely, therefore, that mediation was probably attempted in a much higher proportion than was evident from the court record. 

It might be thought or hoped that use of mediation would be expected to lead to a swifter resolution and a higher likelihood of an agreed outcome. The cases in this sample did not fulfil such expectations to any striking degree. The cases in which it was evident that mediation had been tried actually took longer to resolve than the rest. The average length of the cases in which it was clear that the parties had used mediation was 10 months while that of the other cases was 8.5 months. The cases in which the parties had clearly used mediation were, however, resolved by agreement slightly more often than the rest: 72% of the former were resolved by a consent order as compared to 61% of the latter. 

4.5.1 The follow-up parents’ experiences of mediation 

While three-quarters of the follow-up cases had resulted in a court order, more than half (55%) had been resolved by mutual consent: 47% resulted in a consent order, and 8% in another consensual outcome. We asked the follow-up parents whether they had used mediation in an attempt to resolve their differences over contact. Over half of them reported that they had done so, although for some the attempt had proved abortive from the outset. The most commonly used mediation services were those provided by the court or to which the parents had been referred through the court proceedings. The parents were often unclear about precisely which organisation had provided the mediation service, and some were unclear about whether it had indeed been mediation, or whether they had been interviewed for the purposes of the preparation of a report to the court. Where the parents could remember the details, the organisations most often referred to were CAFCASS and National Family Mediation.

In most of the cases in which the parents gave us their views, mediation had proved ineffective and it is therefore unsurprising that the parents generally had very little positive to say about the process. The following summary of their views presents a largely pessimistic and highly critical view of mediation from the perspective of those for whom it has not worked. That said, however, the problems identified by these parents are real problems they experienced and do highlight some of the potential pitfalls of the mediation process. 

The most common response to the question of whether the parents had used mediation was that while the parent to whom we were talking had been willing to try mediation, the other parent would not countenance it, or had initially gone along with the idea, but then failed to attend mediation appointments. Even where both parties had been prepared to try, there was often a recognition that their bad feelings for each other at the time meant that mediation could not work.

It was too soon after the break up and both of us was still hurting. It didn’t help us. Resident mother, now reconciled with father 
Unfortunately, the strength of bad feeling between my ex-husband and myself meant that no conclusive decisions could be made. Resident mother talking of her experience of a Family Mediation Centre
Some took the view that their dispute was their business, not anyone else’s, and that mediation was not therefore appropriate, 

I did not go to mediation as I did not think it was a stranger’s business to know my life. Resident mother 

while others had found the experience too embarrassing to repeat, 

I went to it once. Because [ex-husband] showed me up I didn’t go to it again. Resident mother 

For others mediation was a ‘waste of time’ because the other parent was not prepared to compromise. 

Mediation was suggested – but father and his new wife wouldn’t shift, so felt it was a waste of time. Resident mother 

The service was fair, but my ex-wife was adamant that she would not alter the original arrangements and so really nothing was achieved by the service. Non-resident father 

For some parents mediation was seen as providing nothing more than a forum for further dispute.

We used mediation, and that was used as a further vehicle to have long, inconclusive arguments. Non-resident father 
Some parents felt that mediation could provide an opportunity for the other parent to bring up issues unrelated to the specific difficulties over the arrangements for the children, such as child support or the financial settlement after their relationship break-down. 

When we went to mediation it was made specifically clear that mediation was going to be tried in order to sort out difficulties with the contact arrangements. First meeting, few minutes into the meeting, the first thing he started speaking was about finances and money and I found that the mediator was quite weak and she didn’t really stop him. I found it very stressful being there in his presence anyway. I was quite shaky, and I didn't want to discuss that with him anyway because I don’t like aggression. Resident mother
One father described his experience of mediation as follows:

Two solicitors, three rooms, no contact between parents. It was a joke! It took about four or five hours. The mother’s solicitor and her in one room – me and mine in another. The solicitors met in a spare room and one would ask a question. They then travelled between rooms like a bizarre game of Chinese whispers.  Nothing was agreed or resolved. Cost a fortune. I never set eyes on my ex-wife throughout the whole proceedings. Non-resident father 
While some parents felt that the mediation services on offer were impartial and fair,

I thought they were very good, impartial and non-judgmental. Resident mother
others had been left with the opposite impression:

We used a mediation service called CAFCASS. I found CAFCASS, or at least their two representatives were more concerned about the mother’s needs rather than my son. They had interviewed my wife first and had already made up their minds before they had even spoken to me. Non-resident father 
The court advised us to use mediation. Rubbish! My ex-wife told lies and would offer no compromise. Pressure was put on me to compromise. The mediator had no teeth to say that my ex-wife should have complied with the previous order. I also found the whole court service and the mediator sexist. Resident father
This latter excerpt highlights a recurring theme brought up by the parents in relation to mediation: the problem of the lack of enforceability or compulsion in relation to mediated outcomes.

–Did mediation work in your case?

No, I don't think it did. I think it just adds to stress because at the end of the day whatever you decide it’s not a powered by court, so why bother? Resident mother
To summarise, the parents raised various issues in relation to mediation – it was seen as inappropriate given the strength of the ill-feeling between them, it provided a forum for further argument or intimidation, it rarely resulted in agreement, and was seen as pointless given that any agreements that were reached were not enforceable in any event. While some felt the mediation services of which they had experience were fair, there were also perceptions of bias on the part of those providing the mediation service, particularly among fathers. 

4.6 The follow-up parents’ views of judges and the courts

Several themes emerged from the follow-up parents’ comments on how they felt about the legal system and the court process as experienced by them in relation to their contact dispute. The predominant themes were: that the system is suffused with bias; that the adversarial nature of the court process is unhelpful; that there is tremendous pressure to agree to suggested outcomes; that the courts are intimidating and alien and do not listen to parents; that the expense of going to court is unreasonable and prohibitive; and that the integrity and efficacy of the system as a whole is undermined by the fact that contact orders are not enforced. 

4.6.1 Judicial bias

The parents were fairly evenly split (roughly 60:40) on the question of whether they felt that the judge or judges who had decided their cases had listened to both parties and dealt fairly with each side, with the majority reporting that they felt the judge in their case had not listened to both parties and had not dealt fairly with each party. It was clear from the parents’ responses that there are strong and prevalent perceptions of bias among family court users. Most of the parents who felt the courts were biased were fathers taking the view that the system favoured mothers in disputes over children. 

… they favour the mother on all occasions as far as I can see. Resident father

Biased to the mother, aren’t they? They believe everything she tells them. She was telling a pack of lies because loads of her mates had done it, and they were telling her what to do. Non-resident father 

Well basically, looking back, it’s a waste of time, you haven’t got a hope. I could’ve employed a solicitor and it would’ve been a waste of time and money. Whatever she said they believed. She said the children were frightened of me. It’s difficult to prove otherwise, but it’s coming out now, my friends can see the truth coming out. Non-resident father

It’s too old fashioned and it needs updating and that’s proved by Fathers for Justice, which I’m about to join. I think rights for fathers should be exactly the same as long as there’s nothing in the background which stops them seeing their children. I got a clean sheet and it’s very frustrating. Definitely needs a change, definitely. Non-resident father 
It depends how you look at it. In one respect, it is a necessary evil. In certain cases it’s got to be done, but one the other hand I feel it’s quite biased still even though the law states that both parents have a 50% responsibility for the children a lot of absent partners shall we say are not getting the access or the contact that they are rightfully due. Some for obvious reasons they’re raging alcoholics and they’re violent with the alcohol then obviously you can’t give them proper contact, but in general terms good hard working people … it still seems, I got to say it, 90% of the time it is the women who are dictating what will or won’t be. Resident father 

There were also some mothers who felt that the courts, consisting in the majority of cases of male judges, were biased in favour of fathers.

I came to realise that actually the court orders, all they’re doing is really favouring him, they’re really working to his benefit because he will use them when he sees fit, you know. I mean to give you one example, my daughter decided last year in June that she was going to live with her father … and her dad had applied for a residence order, which I knew nothing about until I got to court, and he was granted it there and then without any major discussions. I just, well, I didn’t faint, but I was shocked. There’s lots of bias there. It’s very male oriented. I’ve been absolutely gob-smacked time and time again. Resident mother 

4.6.2 Pressure to agree

Some parents talked of the pressure they felt they had been put under to agree, sometimes to arrangements which they did not feel were appropriate, or which were far short of what they had wanted. 
I was under pressure to conform from the solicitor, from the whole court system and that includes everybody, welfare officer, barristers. That varied. Some have been better than others but mainly from the actual system that is in place, yeah. Resident mother 

I felt under pressure to compromise or the court would have made the decisions for me and the outcome would have been unfair on the children and myself. Resident mother, very unhappy with terms of order to which she had agreed.

4.6.3 Intimidating and exclusive

A recurring point was that the court system was intimidating and overly complicated and ‘scary’ (BS001, resident mother), often leaving the parents feeling alienated and ‘left out’ of the proceedings. Some parents explained how they felt as follows:

I don’t understand a lot of what they talk about you know because they use all this jargon … I think to some people it must be very intimidating. I’m pretty clued up on things and I’ve got a reasonable education and reasonable understanding of what’s going on and often I feel quite lost and think, ‘ what on earth are they on about?’ I haven’t got a clue. Resident mother 
I think it should be more informal. I know it’s a family court and not like a court, but it’s still very formal. Resident mother

Nobody explains how it works, you know, they just put it on a piece of paper and assume you know. Non-resident mother 
… they’ve got to simplify the actual system itself. One of the reasons why you need a solicitor is because it’s so complex. Your ordinary average person on the street like me goes into a completely unusual and alien environment. … it’s a completely different world it really is. It’s just too complicated for us Joe Bloggs on the street. Resident father

The reason it [contact] became five days out of fourteen was my fault really. I was a bit bewildered by the whole thing … the judge said, we haven’t got time to do this now, go out and sort this out, and I found myself agreeing to five days out of fourteen and my solicitor said, okay. I’m reasonably sharp, I run businesses and so on, but I was bewildered by the whole affair ….  I didn’t understand the process, I didn’t understand having gone through the process. I can see now from the point of view of a solicitor familiar with going through the process what can and can’t happen. That was never fully communicated. I wasn’t fully familiar with what may or may not happen, what to expect. Non-resident father 

Needs to be replaced by a fairer system with judges who are not so out of touch. Needs to be more informal. The entire process is very frightening. Non-resident father

Some parents felt that they simply did not get a chance to get their point across, or that their views were not taken seriously by the judge. 

Well what kept happening, the judges kept saying this and my wife said ‘no that’s not right’. We ended up going all the way through, and the last judge didn’t listen to me. Everyone else did, we saw one, two, three, four, five different judges. Most I thought were on my side, but the last one wasn’t, the one that matters. Non-resident father 

I had no chance to discuss the psychological report before I went into court. It was just the psychologists and the CAFCASS officer who talked about it. We went into court and all the decisions were made. I had all sorts of things I wanted to ask, to clarify some of the stuff in the report. I had no chance, no, no chance. I mean it’s just been horrendous … it has been absolutely horrendous and very stressful for my children. Resident mother 

Parents also reported being made, unjustly in their view, to feel that they were in the wrong.

I was made to feel like I was the one in the wrong all the time. Resident father 

I felt like a criminal. I have never been to court in my life before this. Non-resident father

You know again there was so much evidence that I went out of my way to help the situation, but I was treated as if I'd done something wrong. I only missed one contact session ever and that was because [the child] wasn’t well. I told my solicitor in good time to pass that message on. My solicitor didn’t do it, got lost in paperwork or something. The next time I went to court I sort of had my wrist slapped, I was made out to be really bad because I hadn’t let contact continue, they didn’t care it was because [the child] wasn’t well. Because my solicitor didn’t speak up and my husband did it was painted really blackly even though I had a doctor’s letter and copies of a prescription for medicine that was prescribed. And that was one time I did it and it went against me and I thought, ‘This is a joke’. Resident mother 

For others the main problem with the court system was its adversarial nature. One point made by the parents was that the legal system, by setting them against each other in a formal setting, aggravated their dispute rather than helping to calm it and led to a further deterioration in their personal relationship.

The whole thing is very gladiatorial. You can’t be reasonable ’cos it’s just pounced upon. 

… if we hadn’t have been through that process I think we’d have been far better off as individuals, the children would’ve been better off, we could’ve sat together at school plays. I mean she won’t sit by me at school plays and things like that because you spend eighteen months chewing at each other and then you can’t shake hands after that. The process is too gladiatorial, too foreign. It doesn’t allow people to sit and talk and iron out differences. Non-resident father 
4.6.4 Expense

The expense of solicitors, barristers and the whole court process was raised again and again by the parents, and was frequently cited as the reason for not pursuing matters further. 

The other thing … it’s cost me nearly ten grand. I’m quite open about that, it’s cost me nearly ten grand. That’s got to be addressed. Court fees, solicitors fees, the lot – it’s astronomical, it really is. This is another reason why a lot of blokes can’t take it to court. They end up paying maintenance, they need somewhere to live, they just haven’t got the money available. Resident father
4.6.5 Improvements

The parents were asked whether there were ways in which they felt the system could be improved. Several parents felt that the legal system was not the best possible system for dealing with disputes over children and that an alternative system ought to be developed either to replace or supplement the existing structures. What these parents envisaged was a service for parents facing difficulties with the arrangements for their children which would help them overcome their difficulties by providing a neutral forum in which the parents could discuss their problems without recourse to the court.

I felt that there was nothing in between. In some way, if we could’ve gone back to CAFCASS, if there was some way we could say, look we’re having a problem here, can we have a meeting with you rather than go back to court. Resident mother 
In addition, these parents felt that there was a need for a greater investment both in services aimed at assessing the best course of action for the child at a particular time in the child’s life and helping to put that course of action into effect, and in the provision of more and improved contact facilities, where children could be handed over without the parents coming into contact with each other.

The money they spend on bickering, going to court they should just forget all that … they should appoint someone neutral, qualified to speak to the child regularly and for that child to know that they can speak to this person about anything, anything mum says, anything dad says and they should be able to build a relationship with that person. Resident mother

Shouldn’t we be looking at limiting the damage and putting the funds in… to have a team of professionals that can actually look as the children get older at their needs. Resident mother

4.7 Enforcement

A penal notice had been issued in 16 (5%) of the cases in the sample. In only one case had it result in a suspended sentence (against the father) at the time of data collection.

The follow-up parents found the lack of enforcement of contact orders deeply frustrating and it led some to question the value of legal intervention in family arrangements. Going to court was often seen in retrospect as a waste of time, money and effort. The problems of enforcement of contact orders are well documented and well recognised. The courts have limited penalties at their disposal. They can fine a parent who fails to obey a contact order, or they can commit a parent to prison for breach of a contact order. It is, however, generally recognised that each of these remedies will have the undesired effect of punishing the children as well as the recalcitrant parent. What is more, neither remedy actually ensures that the order will be obeyed in future. 

Contact parents in the sample, generally fathers, tended to complain that mothers are not made to comply with orders by ensuring that contact takes place as ordered. Mothers were said to use excuses – going away for the weekend, having guests, the child’s activities, the child’s illness – to prevent contact taking place as planned.

The judge agreed that contact should be going ahead, I should be seeing my daughter, he said that all the way through, but never carried it out when she failed to let me have contact.… They just didn’t follow anything through, there was nothing at the end of it. I’m still at the end and I’m not getting to see my daughter although they gave me parental responsibility and they gave me contact, but it’s no good if I’m not getting it. Non-resident father
It’s like a long-winded, expensive process and if you get a court order, what does a court order really mean? It doesn’t really mean that much anyway does it? Non-resident father, no direct contact 
Among lawyers, there is an acceptance that it is the resident parent only who can be punished for breach of a contact order. The view taken by the courts is that non-resident parents who do not want contact cannot be forced either to seek it, or once they have sought it, to stick to the terms of any order made. This imbalance had not escaped the notice of some of the parents in the sample. Several resident parents complained about the unfairness in a system which allows a resident parent to be punished for breaching an order, but does not cater for enforcement proceedings to be brought against the contact parent who fails to have contact as envisaged by the court order.

There seems to be no penalty. If I don’t stick to the court order I can be fined or imprisoned. If he doesn’t stick to the court order, nothing, no penalty. I knew at the time and I kept saying to my solicitor, ‘I know he’s not going to stick to it, there must be some penalty if he doesn’t’. If I don’t stick to it I can be sent to prison! If he doesn’t stick to it there’s no penalty, nothing can happen. Resident mother 
Chapter 5: Court Orders and Case Outcomes 

5.1 Introduction

In this section we examine the court orders made in the cases, both as interim measures during the proceedings and as ‘final’ outcomes of the proceedings. 

5.2 Interim Orders

One or more interim contact orders were made in 71% of the cases in the sample. Orders were considered to be interim orders for these purposes if they were short-term, time-limited orders sometimes followed by ‘no order’, or if they were superseded by a subsequent order. 

Most (60%) of the interim orders made were for unsupervised, direct contact between child and parent. Such orders were made in 43% of the cases. Just over 10% of these orders made specific provisions as to supplementary indirect contact in addition to direct contact. 

At the other end of the spectrum, only 3% of the cases where an interim order was made (2% of the cases in the sample) featured an order that no contact should take place for a time. In all of these cases, the interim order for no contact followed one or more previous interim orders for unsupervised or supervised/supported direct contact. Each of these cases involved highly problematic circumstances: the breach of non-molestation orders on the part of the contact parent; a refusal to return the child following contact; the unexpected removal of the child from the jurisdiction during contact; allegations of physical or sexual abuse of the child; and a violent incident on the part of a contact parent suffering from serious psychiatric problems. 

The remaining cases featured interim orders for indirect contact or supervised/

supported contact, or some combination of the same. 

5.2.1 Interim orders for supervised/supported and indirect contact

Just under a quarter of the cases (24%) featured an interim order for supervised or supported contact, and 5% featured an interim order for stand-alone indirect contact, (2% featured both). In all, 26% of the sample featured an interim order or orders for supervised/supported or stand-alone indirect contact, or some combination of arrangements involving one or both of these.

An interim order for supervised/supported direct contact was made at some stage in 34% of the cases featuring an interim order: in 22% the only direct contact ordered at the  interim stage was supervised/supported contact, while in 12% the court went on to make a further interim order for unsupervised contact. At the interim stage, the orders tended to involve formal supervision either at a contact centre, or through CAFCASS. Often the contact was supervised for the purposes of preparing a report for the court. The cases in which the court moved from an interim order for supervised/supported contact to an interim order for unsupervised contact usually followed one of two patterns, in some an order for a period of supervised/supported contact was made, followed by a further court hearing at which another interim order allowing unsupervised contact was made, in others one order was made requiring a small number of supervised/supported contact visits to take place before unsupervised contact could begin. While in those cases following the first of these patterns, there was a further opportunity for consideration of the developing circumstances, and the possibility of a number of outcomes, the same could not be said of those cases following the latter pattern, in which the decision to move from supervised/supported contact was taken at the initial hearing, and therefore without the benefit of further information as to how the supervised/supported contact had gone. Of all the cases involving an interim order, just over a third involved an interim order for supervised/supported contact at some stage. Of all the cases in the sample, therefore, just under a quarter involved an interim order for supervised/supported contact.

An interim order for stand-alone indirect contact was made for a time at least in 7% of the cases featuring an interim order. In most of these cases, a period in which stand-alone indirect contact was ordered, was followed by a further interim order for supervised or unsupervised direct contact. 

In only five cases – 2% of the cases where an interim order was made, less than 2% of the sample as a whole – was stand-alone indirect contact the only contact ordered at the interim stage. All of these cases involved children who lived with their mothers, and all involved particularly problematic circumstances of one sort or another. Violence by the father against the mother featured prominently in two of the cases, and drug related criminal offences in two more. In nearly all of these cases there had been no contact between father and child for one or two years. One father had been in prison for most of the child’s life, one mother had stopped contact after the father was arrested for drug offences two years prior to the current application, one father had gone to live abroad a year prior to the application and had not been in touch with the child since he left. In one case the order for stand-alone indirect contact only followed the father’s removal of the child from the refuge where the mother and child had gone following serious domestic abuse. In that case the children were on the child protection register because of the father’s violence towards them. The father had been found guilty of assault against one of the children. 

5.2.2 Interim Orders by Court

There was overall consistency in the making of interim orders as between the five courts (see Table 11), although the figures from Court 5 (South Wales II) stand out somewhat and suggest that a slightly different approach may have been taken here. Generally, among all the courts, between 64 and 75 per cent of cases involved an interim order of some sort. The level at which interim orders for stand-alone indirect contact or for no contact were made was remarkably consistent across the five courts, except that no such order occurred in the cases drawn from Court 5. There was also a striking consistency in the rates at which the different courts made interim orders for supervised or supported contact only, ranging from 13% to 17% of cases. Use of interim orders for supervised/supported contact followed by unconditional direct contact was also consistently low across the courts. The court with the heaviest caseload made most frequent use of this pattern (at 13%) and frequency of use then decreased in accordance with the relative caseloads of the courts. When the figures for the overall use of supervised or supported contact in an interim order (either in combination with other orders for direct contact or not) are compared, Court 5 once again stands apart. These figures for Courts 1-4 are: 28%, 25%, 24%, and 22% respectively, but for Court 5 the equivalent figure is only 13%.

Table 11. Interim orders by court

	
	Court 1

Midlands

 (n=130)
	Court 2

South West (n=82)
	Court 3

North East

 (n=58)
	Court 4

South Wales I (n=42)
	Court 5

South Wales II (n=31)

	No interim order made
	25%
	33%
	36%
	26%
	26%

	Direct contact
	46%
	40%
	34%
	45%
	61%

	Supervised/supported followed by unconditional direct
	13%
	9%
	7%
	5%
	None

	Supervised/supported only
	15%
	16%
	17%
	17%
	13%

	Indirect only
	<1%
	2.4%
	2%
	2.3%
	None

	No contact
	<1%
	1%
	3.4%
	5%
	None 


It would seem from this sample that there is a large measure of consistency among courts in the use made of interim orders for supervised or supported contact, but that there may be some courts in which a different culture prevails and in which recourse to such orders is made rather less frequently than on average.

5.3 Final Outcomes

To the extent that any order in cases of on-going intra-familial conflict can be described as ‘final’, we use the term to refer to those orders that were not time-limited, were not intended as short-term measures, and were not superseded by another order. Nearly three-quarters (74%) of the cases had been resolved by a final court order at the time of data collection.

By far the most common outcome was a contact order of some sort – 70% of the proceedings resulted in a contact order, while just under 4% resulted in other orders, mainly residence orders and family assistance orders. The most frequently occurring order, accounting for the outcome in 61% of the cases, was an order for direct, unsupervised contact.
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5.3.1 Final orders for supervised, supported, indirect and no contact

Only 4% of the cases resulted in a final order for supervised/supported contact, and only 4% in an order for stand-alone indirect contact. 

There was a final order for ‘no contact’ in just three cases – just under 1% of the sample. In each of these cases previous violence was either proved or admitted, or a non-molestation order had been made. Two of the cases involved a welfare report, and one an expert report. In one case the father had breached a non-molestation order by going to the mother’s home and had received a suspended prison sentence for the breach. He had snatched the child from her pram and refused to return her to her mother. The court had finally ordered that he should have no contact with the child. In the second case the father had been violent towards the mother throughout their relationship, including when she was pregnant, a non-molestation order had been made and there had been threats that the child would be forcibly removed from the mother by the father or his family. In the third case, both the father and mother were in prison for a spell, both parents had a history of violence and the children, who were living with their grandfather, did not want contact. 

Fig. 4 shows the proportions of final contact orders made for unsupervised contact, supervised/supported contact, stand-alone indirect contact, and no contact.
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In over half (63%) of the cases in the sample involving either an interim or a final order for supervised/supported contact, or both, a contact centre was used at some stage in the proceedings. In the remaining cases, supervision was carried out by CAFCASS, or in a few cases, social services, or by family members or friends. In five cases supervised/

supported contact appeared to have been ordered with no provision being made as to how this was to be put into practice.

5.3.2 ’No order’ outcomes

The outcomes of those cases in which there was no final order (26% of the sample) were not always ascertainable from the court file. In a third of the cases, it was evident from the court file that no order had been made, but it was not always clear why, or what were the circumstances pertaining at the time of the final court involvement. It is worth noting, nonetheless, that it was clear that many of these cases were resolved consensually (see below). In the remaining two-thirds, there was a little more information available, although it was still not always clear why a particular course of action had been taken. In 14% of the cases ending in ‘no order’, it was clear from the court file that the parties had reached agreement on the terms of contact. More than a quarter (27%) of these cases had come to an end because the applicant had withdrawn his or her application – unfortunately this was usually all that was recorded on the file, so we do not know how many of these were examples of cases which had been resolved by the parties, or in how many the applicant had decided not to pursue the matter further for other reasons; 11% had been adjourned and did not appear to have come back to court, in effect having been abandoned by the parties – again, this could be because the parties had reached an amicable solution; 10% of these applications had been dismissed or struck out by the court; and 6% were on-going at the time of data collection. 

5.3.3 Consent orders and agreed outcomes

The proportion of cases in which the parties agreed to the final outcome was high. Just under 70% of the cases resolved by a court order, were resolved by a consent order. The same proportion of contact orders were by consent. The highest proportion of consent orders was found among those cases which resulted in a final order for direct unsupervised contact – three-quarters of which were by consent. Among the small number of cases in which conditional contact was ordered, the levels of agreement were much lower – only 57% of the final orders for supervised/supported contact and 50% of the final orders for stand-alone indirect contact were by agreement. None of the three cases resulting in an order for no contact was resolved by agreement. 

Among the small number of cases resolved by a residence or other order, by contrast, only 50% were by consent, though the numbers here are too tiny to form the basis of any conclusions. Nearly half (44%) of the cases resulting in no order were resolved by consent. In all, 62% of the cases in the sample were clearly resolved by consent, a third were not, and in the remaining 4% it was not possible to tell from the court file whether or not the outcome was agreed by the parties. 

5.3.4 Final Orders by Court

The rates at which final orders were made in the different courts, and the pattern of use of supervised/supported and indirect contact, was fairly consistent across the five courts. There was, however, some inconsistency in the rates at which cases were resolved by order rather than ‘no order’, perhaps indicating differing interpretations of s 1(2) of the Children Act 1989. In the apparently least interventionist court, the rate of resolution by court order was only 57%, while in other courts this rose to 84% and 87%. There was also some variation in the rates at which supervised/supported and indirect contact was ordered. One court in particular, appeared to make more use of final orders of this sort than the other courts, again perhaps suggesting a small local difference of judicial culture. It might be argued, especially in the light of the non-interventionist principle of the Children Act 1989 that the rate at which orders were made in this sample was undesirably high, especially when one considers that in the majority of the cases the order was by consent.

Table 12. Final orders by court

	
	Court 1

Midlands

(n=130)
	Court 2

South West

(n=82)
	Court 3

North East

(n=58)
	Court 4

South Wales I (n=42)
	Court 5

South Wales II (n=31)

	No final order made
	43%
	17%
	22%
	33%
	13%

	Direct contact
	48%
	70%
	71%
	62%
	65%

	Supervised/supported to be followed by unconditional direct
	<1%
	1%
	None
	None
	None

	Supervised/supported only
	<1%
	7%
	5%
	2%
	3%

	Indirect only
	5%
	7%
	2%
	2%
	6%

	No contact
	1.5%
	None
	None
	None
	3%


5.3.5 Outcomes by number of judges

A quarter of the cases in the sample had been dealt with by one judge only, 29% of the cases had been dealt with by two judges, a further 25% by three judges, and the remaining 21% by four or more judges. 

The only real difference in the picture of the outcomes in the cases when grouped according to the number of judges involved in the proceedings was that those cases involving 4 or more judges were rather less likely than cases involving up to 3 judges to result in a consent order. While this finding could simply be a result of the fact that long, on-going cases are more likely to be listed before a number of judges and are more likely to involve parties who are unable or unwilling to reach an agreement, it would also support the hypothesis that judicial continuity is more likely to lead to an agreement between the parties. 

5.3.6 Outcomes by whether allegations of violence made

Allegations of violence or other abuse featured in more than half the cases in the sample. The most common outcomes of cases involving alleged violence were, as with all the cases in the sample, orders for unsupervised direct contact, and ‘no order’.  Those cases involving allegations of violence were, however, slightly less likely to result in an order for unsupervised, direct contact than those not involving any such allegations: 57% of the cases in which one or both parties was alleged to have used physical violence or harassment resulted in such an order, as compared to 66% of the cases involving no allegations of violence. The cases involving allegations of violence or harassment were three times more likely than those which did not to result in an order for supervised/supported contact, though the proportion in both cases was very low –  among the cases in which no allegations of violence or harassment had been made, only three, 1.8%, resulted in an order for supervised/supported contact, while such an order was made in 5.4% of the cases involving allegations of violence or harassment. The picture was similar among those cases resulting in stand-alone indirect contact – such an order ended 3% of the cases in which no allegations of violence or harassment had been made, compared to 6% of those in which violence or harassment was alleged. 

There was little difference between the rates at which the cases were resolved by consent according to whether or not violence had been alleged: 68% of the cases in which there were no allegations of violence were resolved by mutual consent, compared to 61% of the cases involving allegations of physical violence or harassment. Table 13 sets out interim and final outcomes broken down by whether and which type of violence was alleged to have featured in the case. 

Cases involving allegations of physical violence, harassment, sexual abuse or neglect of children featured disproportionately among the cases in which supervised/supported, indirect or no contact was ordered. Amongst the cases in which a final order for supervised/supported, indirect, or no contact was made, 72% involved such allegations, while only a quarter involved no allegation of any sort of violence (the comparative proportions among the sample as a whole were 45% and 48% respectively).  

The frequency with which cases ended with no order being made did not appear to be affected in the same way, however: 27% of cases involving no allegations of violence ended with no order, as did 26% of cases in which some sort of violence featured. 

5.4 Progress of the Cases in Court 

By comparing the pre-existing contact arrangements, and the interim orders made by the court, with the ‘final’ outcome of the court proceedings we were able to get a better picture of the impact of those court proceedings. With our follow-up sample, we were then able to take this further and look at whether the outcome of the court proceedings had ‘stuck’ in practice (as to which, see Chapter 6). In the following, we first consider interim orders and final outcomes according to the pre-existing contact situation, and then examine the progress of the cases from interim order to final outcome.

5.4.1 Pre-court to final outcome

Prior to the court proceedings, as we have seen, regular contact had been taking place in less than half (40%) of the cases in which data was available on prior arrangements (35% of the sample as a whole). In the remaining 60%, the prior contact arrangements ranged 

from irregular agreed contact at best (in 8% of the cases) through to no contact at all (in 15%).

Interim Orders by Prior Arrangements 

In 59% of the cases in which the parties had previously agreed contact, either on a fairly regular basis or from time to time, there was an interim order for unsupervised, direct contact. In 10% there was an interim order for supervised/supported contact at some stage in the proceedings. In 3% there was an interim order for a period of no contact. In the remaining cases (28%) there was no interim order. 

There is a marked contrast between these figures and those relating to the cases in which contact had never been successfully agreed between the parties, had always been very problematic and often very limited. Fewer of the latter cases featured an interim order for unsupervised, direct contact (43%) or no interim order (22%); while a much higher proportion (33%) featured an interim order for supervised/supported contact. Only 1% of these cases featured an interim order for a period of no contact. 

Of the 15 cases in which prior contact had been supervised/supported, nearly all (12 or 80%) featured some form of supervised interim contact order, while in the remaining three (20%) no interim order was made. 

Of the eight cases in which the only contact taking place prior to the current proceedings was indirect contact, all but one featured an interim order. Three involved interim orders for supervised/supported contact, two for stand-alone indirect contact only, and two for unsupervised direct contact.

Where there had been no contact at all or no contact for a significant period prior to the commencement of the current proceedings the figures for interim orders were: 23% unsupervised direct; 30% no interim order; 40% supervised/supported contact; and 6% stand-alone indirect contact.  

Table 14. Interim orders by prior contact arrangements

	
	Direct Contact
	Supervised/

Supported Contact
	Stand-alone

Indirect Contact
	Order of No Contact
	No 

Interim

Order

	Prior Contact Arrangements
Regular agreed contact (n=121)
	62%
	7%
	0%
	3%
	28%

	Irregular agreed contact (n=24)
	42%
	25%
	0%
	0%
	33%

	Problematic/sporadic contact (n=89)
	43%
	33%
	0%
	1%
	23%

	Supervised contact (n=15)
	0%
	80%
	0%
	0%
	20%

	Indirect contact (n=8)
	20%
	38%
	25%
	0%
	13%

	No contact (n=47)
	23%
	40%
	6%
	0%
	30%


Final Outcomes by Prior Arrangements

Where there had been regular contact by agreement prior to the commencement of the current proceedings, by far the most likely ‘final’ outcome, occurring in 79% of these cases, was an order for unsupervised direct contact. The next most likely outcome was that no final order was made (17%). The most frequent reason why no final order was made in these cases was that the parties had agreed the terms upon which contact was to proceed and no order was therefore necessary. In a number of these cases the proceedings had been adjourned, and presumably the parties had not considered it necessary to come back to court, although we do not know why not. Several of the applications had been withdrawn. Of those cases in which there had been regular agreed contact at some stage prior to the current proceedings, only 1.6% resulted in an order for supervised/supported contact and a further 1.6% in orders for stand-alone indirect contact.

Where there had been prior contact by agreement between the parties, but it had been irregular in nature, the pattern of outcomes was similar – 63% of the cases resulted in an order for direct contact, the remainder in no order. In a third of the latter, no order was necessary because the parties had agreed contact, while in another third the application had been withdrawn. The other cases were either on-going, or their precise outcome unclear from the court file. 

In the cases in which prior contact could be classed as ‘always problematic’ or ‘sporadic and limited’, the most common outcome was once again an order for direct contact (61%). Supervised/supported contact was ordered in 6% of these cases, stand-alone indirect contact in 3% and no contact in 2%. In 28% of these cases, no final order was made. Here, the application was much more likely to have been withdrawn, dismissed or struck out than to have reached an amicable conclusion. 

Of the 15 cases in which contact had been supervised prior to the current proceedings, a third resulted in an order for unsupervised direct contact, while in another third the court ordered continuing supervision. In one case a Family Assistance Order was made. Of the remaining cases, three had been adjourned and one resulted in no final order. 

Of the eight cases that had previously involved stand-alone indirect contact, four resulted in an order for direct contact, one in an order for continued stand-alone indirect contact, and one in an order for both supervised and indirect contact. One was withdrawn and in the other no contact order was made. 

Those cases where there had been no contact prior to the current proceedings were the only category in which the most frequent final outcome was not an order for direct contact. Only 26% of the cases in which there had been no prior contact resulted in an order for unsupervised direct contact. Just under a fifth resulted in an order for stand-alone indirect contact, while in one case supervised contact was ordered. In more than half of these cases no order was made: 38% of these had been withdrawn, dismissed or struck out, 13% were ongoing, in one case the parties had agreed contact terms, and in the others the reason for the lack of an order was unclear. 

The numbers of cases in which prior contact was supervised/supported or stand-alone indirect are too small to form the basis of generalisations, no matter how qualified. It is noteworthy, however, that even though the distribution between direct contact, supervised/supported contact and indirect contact among these cases departed from the prevailing pattern, these cases nonetheless followed the trend of the cases overall in that the majority resulted in orders for direct contact of some sort. The one category of cases that stands out here and does not follow this general pattern is that containing cases in which no contact was taking place prior to the commencement of the current proceedings. Among these cases, the rate at which direct contact was ordered is noticeably lower and the rate at which indirect contact was ordered is noticeably higher than among every other category.

Table 15. Final outcomes compared by previous contact arrangements

	
	Direct Contact
	Supervised/

Supported Contact
	Stand-alone

Indirect Contact
	Order of No Contact
	No Order
	FAO

	Prior Contact Arrangements

Regular agreed contact (n=121)
	79%
	<2%
	<2%
	None
	17%
	None

	Irregular agreed contact (n=24)
	63%
	None
	None
	None
	38%
	None

	Problematic/sporadic contact (n=89)
	61%
	6%
	3%
	2%
	28%
	None

	Supervised contact (n=15)
	33%
	33%
	None
	None
	27%
	1 case

	Indirect contact (n=8)
	50%
	13%
	13%
	None
	25%
	None

	No contact (n=47)
	26%
	2%
	19%
	2%
	51%
	None


5.4.2 Interim order to final outcome

Cases involving interim orders for unsupervised direct contact

There was an interim order for unsupervised, direct contact in 44% of the sample cases. Of these, 70% resulted in a contact order, one case resulted in a residence order, and the remaining 30% came to an end without any order being made. The proportion of contact orders made in these cases, is identical to that made in the sample as a whole. Among the cases where there was no final order; nearly a third (31%) of the applications had been withdrawn (half by agreement between the parties); 16% had been resolved by the parties agreeing contact terms; 13% had been adjourned and apparently petered out thereafter; and 6% had been dismissed or struck out. In the remaining third of the cases in which no final order was made, there was no further information on the file. In 53% of the cases in which there was no final order, the outcome was consensual, while the equivalent figure for all these cases was 69%. 

The types of contact orders made in these cases were: 98% unsupervised, direct contact, 2% supervised/supported contact. 
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Cases involving interim orders for supervised/supported contact

We have seen that just under a quarter (24%) of the cases involved an interim order for supervised/supported contact at some stage in the proceedings: 15% involved interim orders for supervised/supported contact only, and 9% involved interim orders for both supervised/supported and unsupervised contact. 

Most of these cases (63%) resulted in a contact order, one case (1%) was resolved by a residence order, and in the remainder no order was made. This is broadly similar to the pattern of outcomes in the sample as a whole, the difference being that a slightly smaller majority of these cases resulted in a contact order (63% rather than 70%) and a correspondingly higher proportion resulted in no final order being made. Among the cases in which there was no final order, 20% of the applications had been withdrawn (half by mutual consent), 10% had been resolved by the parties reaching agreement, 7% had been adjourned, 17% had been dismissed or struck out by the court, and 17% were on-going at the time of data collection. In the remaining 30% the reason for the outcome was not discernible from the court file. In 43% of the cases in which there was no order, and 59% of all these cases the outcome was agreed by the parties. Generally, the rates at which particular outcomes occurred among these cases were about the same as the rates at which they occurred among the sample as a whole. Among these cases, however, there was a higher rate of applications being struck out or dismissed by the court (17% as opposed to 10% in the sample as a whole), and a considerably higher proportion of on-going proceedings (17% compared to 6% of the sample as a whole). 

The type of final contact orders made in these cases were as follows: 36% resulted in an order for direct, unsupervised contact; 12% resulted in an order for supervised/ supported contact; another 12% resulted in an order for stand-alone indirect contact; and 2% in an order that there should be no contact. 
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Of the sample as a whole, just under 9% had followed the pattern of a period of supervised/supported contact followed by an order for unsupervised contact. There had been allegations of physical violence or harassment in 63% of these cases and of sexual abuse in 7%. There was a finding of fact hearing in only 7% (2) of the cases. Violence was proven or admitted, or there was a non-molestation order in 27% of these cases. These cases were more likely than the sample as a whole to have involved some sort of report to the court: 87% of these cases, as compared to 67% of the sample as a whole, involved some sort of report; 80% involved a welfare report, 20% involved a medical expert’s report, and 7% a social services report. The court had clearly followed the recommendations of the welfare report in most (88%) of the cases in which a welfare report had been provided, while the recommendations of the expert reports were followed in 50% of applicable cases (the remaining cases did not necessarily involve the court ignoring the recommendations, in some there were no recommendations as such, while in others it was unclear from the court file whether any specific recommendations had been made). 

Ten per cent of the sample cases had followed the pattern of a period of supervised/

supported or stand-alone indirect contact followed by a final outcome of ‘no order’. Allegations of violence (as broadly defined) were a feature of 63% of these cases, with allegations of physical violence or sexual abuse made in more than half (57%). In the majority of these cases (86%) a welfare or expert report or both had been provided to the court during the course of the proceedings. Three-quarters of the cases involved a welfare report, one quarter an expert report, and 17% involved both types of report. It was not possible to discern from the court records whether the recommendations of the experts in these cases had been followed. In the majority (70%) of those cases involving a welfare report, it was clear that the recommendations of the report had been followed.

Cases involving interim orders for indirect or no contact

Very few (only 7%) of the cases in the sample involved interim orders for a period of stand-alone indirect contact or that no contact should take place for a time. 

The cases in which there had been a ‘no contact’ interim order fell into two categories: those in which the ‘no contact’ order was preceded or followed by another interim order for contact of some sort, and those where it was not. All those cases that had involved interim orders for direct contact, but with a temporary suspension of contact, usually coupled with a direction that reports or assessments of the family be prepared, resulted in a final order for direct, unsupervised contact. Neither of the cases where there was an interim order for no contact, and no other interim order, resulted in a final order, and in neither was it possible to tell what the final outcome was. 

A quarter of the cases in which stand-alone indirect contact had been ordered on an interim basis ended with a final order for stand-alone indirect contact, and another quarter ended with a final order for direct, unsupervised contact. Nearly half of these cases ended with no court order, while one case resulted in a final order for supervised or supported contact. 
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Nearly 60% of the outcomes in these cases were agreed between the parties. The outcome most often not agreed was a final order for stand-alone indirect contact, which was by consent in only a quarter of the cases in which it was ordered.

Those cases involving interim orders for supervised, indirect or no contact were far less likely than cases involving interim orders for unsupervised direct contact to result in a final order for unsupervised, direct contact. 

Chapter 6: Life after Proceedings: Court Orders in Practice 

6.1 The follow-up cases

The follow-up cases, like the sample as a whole, presented a wide variety of circumstances, from one-off disputes between parents who could not agree about the contact parent taking the children on a week’s holiday to Wales but for whom contact was otherwise relatively unproblematic, to highly conflicted disputes featuring allegations of violence, abuse and neglect. While some of the cases involved an application to court following a denial of contact – in several instances linked to the presence of a new partner, or to a cessation of child support payments – most had at their core concerns about the care the other parent gave the child. These concerns, of course, were varied. Some, like the resident mothers’ worries about their children not doing their homework, or being returned from contact late, might seem a trivial basis for a legal dispute. Others were far more serious. There were resident parents in the sample worried that the non-resident parent was simply not capable of looking after the children, either through lack of experience, or through incompetence because of drink or drugs or mental health problems. Other resident parents were opposed to contact on the basis that the non-resident parent upset the children by making threats to kill or harm the resident parent in the children’s presence, and/or used contact visits as an opportunity to question the children as to the resident parent’s activities and lifestyle. Concerns about the non-resident parent’s excessive drinking were common. In several cases allegations that the child was at risk of abuse at the hands of a relative of the non-resident parent were made. 

Non-resident parents in the follow-up sample had sometimes been denied contact and were seeking to re-establish it, and in other cases were seeking more or different contact or a change of residence because of concerns they had about the care given to the children by the resident parent. Many denied the allegations of violence, or irresponsible behaviour made against them in the course of the proceedings, although the credibility of such allegations was in some cases tested by subsequent convictions for drink-driving, positive results in drug tests and the making of non-molestation orders. 

6.2 Contact Arrangements among the Follow-up Sample

The amount and frequency of contact ordered or arranged among the cases in the follow-up sample varied from case to case, but there were certain patterns which predominated. At one end of the spectrum were open-ended court orders for ‘reasonable contact’, with the parents being left to sort out for themselves what was ‘reasonable’ and how it was to be achieved. Orders of this nature did not feature often, probably because the parents’ lack of ability to agree and co-operate was ultimately the reason why these parents had resorted to litigation in the first place. More common were orders specifying, to a greater or lesser degree, the days on which contact was to take place, the start and end time for the contact, and how holidays and ‘special’ days like festivals and birthdays were to be accommodated within the arrangements.

The most common arrangement was along the lines of contact every other weekend, plus an evening or after-school visit mid-week. The weekly contact was usually supplemented in these cases with either half the school holidays, or an agreed number of weeks in the school holidays. Special arrangements were often made to cover festivals and birthdays. 

The order was on a regular basis, alternate weekends, once a week, half Christmas holidays, half Easter, alternate birthdays, everything was down the middle. Resident Father, having experienced contact difficulties, now has residence, and contact with the mother happens by agreement
Among the cases featuring such arrangements there was considerable variation as to the amount of flexibility built in to the arrangements. In some families, days and times specified in the order were rigidly adhered to, while in other cases there were varying degrees of flexibility.

If we can’t make a weekend we let each other know well in advance and perhaps have 2 weekends on the trot and then get back to the normal weekends. It works out … I see her more now. I take her to football on a Tuesday and a Friday now and it gives me a bit of extra time with her and her mother works so she couldn’t take her anyhow. It does work out well. Non-resident father 

Well, I might see them one day one weekend and I may see them one day in the week. It’s very flexible now and we’ve sorted things out ourselves without … the law of the land, the incompetence of CAFCASS and the parasite of her [mother’s] legal aid solicitor. Non-resident father 

Other parents had arrangements more closely approaching an equal sharing of the children’s time. One father described the arrangements for his children,

I have custody of the children from Monday through to Friday, the mother having access from Friday afternoon after school to Monday morning at school time. I have one weekend in every four. We split the school holidays in half. Resident father 
At the other end of the spectrum were those cases where contact was extremely sporadic or very infrequent, or in which contact had ceased altogether.

It was one final order to say I could only see her on a Thursday, two hours on a Thursday, or six hours one day on the weekends. Non-resident father 
6.3 Orders and Outcomes in the Follow-up Sample

45% of the cases in which we obtained followed-up information had featured an interim order for unsupervised direct contact; 27% no interim order; 27% an interim order for supervised/supported contact; and 1% an interim order for no contact. These proportions are very close to those in the sample as a whole, except that there is a slightly higher proportion of interim orders for supervised/supported contact in the follow-up sample, 27% as opposed to 24% in the sample as a whole.

65% of the follow-up cases resulted in a final order for unsupervised direct contact; 25% ended without an order being made; the final order provided for an element of supervision in 7%; and in 3% there was a final order for stand-alone indirect contact. Just over half of the final outcomes were agreed by the parties. These proportions, again, equate fairly closely to the equivalent proportions in the sample as a whole, although the proportion of final orders for supervised/supported contact is rather higher in the follow-up sample, 7% as opposed to 4% overall, and the proportion of final orders for unsupervised, direct contact correspondingly lower.

In all, just over a quarter (26%) of the follow-up sample had involved some element of supervised/supported contact at some stage, while an order for stand-alone indirect contact had been made in just over 3% of these cases.

6.3.1 Allegations of violence and outcome

Among the follow-up sample, there was no relationship between whether or not allegations of violence were made in the case and the likelihood of a particular final outcome. Unsupervised direct contact was ordered in a very slightly higher proportion of cases in which physical or other abuse had been alleged than in those in which it had not: 64% compared to 61%. 

6.3.2 Arguments used and outcome

The follow-up cases were broadly classified according to what appeared to lie at the heart of the dispute in each case. The categories were as follows: serious concerns over care; minor concerns over care; problems relating to reliability; one-off issues like holiday contact; and denial of contact. Cases involving minor concerns over care were more likely to result in a final order for unsupervised, direct contact than other cases, but not much more likely: 78% of the former, as compared to 68% of cases in which serious concerns lay at the heart of the dispute, and 63% of cases which arose simply as a result of a denial of contact. In each instance, nearly all of the cases which did not end with an order for unsupervised, direct contact, ended with no order being made. 

6.3.3 Prior contact arrangements and case outcome

As with the sample as a whole, the outcomes of the cases in the follow-up sample seemed to be more closely linked to the prior arrangements than to the allegations made during the course of the proceedings. 80% of those cases in which the parents had been able to agree contact at some stage, either on a regular or irregular basis, resulted in an order for unsupervised contact. This compared to 66% of the cases in which contact had always been problematic or very sporadic, and 40% of those cases in which there had been no previous contact. 

6.3.4 Satisfaction with agreed outcomes

In more than half (55%) of the follow-up cases, the parents had agreed to the outcome of the court proceedings. Less than half (48%) of these parents, however, described themselves as being satisfied or very satisfied with the agreed outcome, with 45% saying they were unhappy or very unhappy with the agreed outcome and 3% saying they were neither satisfied nor unsatisfied.
 The high proportion of parents who had agreed to contact arrangements with which they were not satisfied tallies with the picture some of them paint of the pressure to reach agreement at every stage of the court process. While it is of course desirable for the parents in such disputes to reach agreed outcomes rather than have solutions forced on them by the court, the experiences reported by these parents underlines the need to ensure that agreements entered into are genuine, and not in reality the outcome of an exercise of authority by stealth. This distinction might be particularly important where a parent has concerns about the safety or well-being of a child during or as a result of contact; concerns which tend to be downplayed by the system. In our sample some such parents felt pressurised into agreeing to contact arrangements with which they were deeply unhappy – for example, the mother whose concerns over her husband’s alcohol abuse were ignored, until he was caught drink-driving on his way to collect their daughter for a contact visit. 

6.3.5 Putting the orders or agreements into practice

Only 13% of the parents in the follow-up sample reported that they had experienced no difficulties putting into practice the contact arrangements resulting from the court proceedings. A fifth reported having experienced minor problems with the arrangements, and 66% described putting the arrangements into practice as problematic or extremely problematic. A higher proportion of fathers than mothers reported substantial difficulties putting the contact order or agreement into practice: 73% compared to 60%. And a similarly higher proportion of non-resident parents than resident parents reported similar difficulties: 76% compared to 60%.  

6.4 Post-court developments

Contact was reported to be taking place according to the terms of the contact order or agreement resulting from the court proceedings in 33% of the follow-up cases. In the remaining 67% the contact arrangements had changed since the making of the order or agreement. 

In almost all the cases in which contact was not taking place according to the terms of the original order or agreement, there had been a decrease in the frequency of contact. In 12% of the follow-up cases, the parent and child were still having regular contact, but with minor changes to the timing of the contact, or occasional changes to the days and so on. In 22% of the cases the parents reported that the child and non-resident parent were having substantially less contact than envisaged by the court order or parties’ agreement. In some of these cases this was attributed to the non-resident parent losing interest in the children, or ‘not being bothered to turn up’, in others the non-resident parent described how the resident parent had decreased the amount and frequency of contact unilaterally. In 22% of the cases, contact had ceased altogether since the end of the legal proceedings, again, sometimes due to contact being withdrawn by the resident parent, sometimes because the non-resident parent did not exercise his or her contact, and sometimes because the children had effectively chosen to stop contact. In 2 cases (3%) the contact arrangements were said to have changed for the better since the original order, in one of these this was by mutual agreement between the parties, in the other by a new court order, one case involved an increase in contact, the other a change in the arrangements, but no change in quantum. In three cases (5%) the children were now considered old enough to make their own arrangements to see their non-resident parent, and contact was now taking place on a flexible, ad hoc basis. Finally, in two cases, by the time of the follow-up interview the child in question had gone to live with the other parent. 
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In 54% of the follow-up cases – 81% of the cases in which the arrangements had changed – the change in the contact arrangements had not been agreed between the parents – usually arising instead as a result of the unilateral action of one parent, or in a few cases, because there had been a subsequent court order, or by virtue of the fact that the children now made their own arrangements for contact. 64% of the parents who reported a change in the contact arrangements since the making of the court order or agreement were unhappy with the change that had occurred. 

6.4.1 The Impact of Prior Arrangements on Post-Court Developments

There was no clear-cut relationship between the contact arrangements which had been in place prior to the commencement of the court proceedings and the likelihood of ordered or agreed contact being successfully put into practice. Among the cases in the follow-up sample in which prior to the court proceedings the parties had been able to agree regular contact for a time at least, nearly half of the parents (47%) reported that contact was still taking place as envisaged at the end of proceedings, or that the contact situation had improved. Where contact had always been problematic or sporadic, only a fifth of the parents reported that contact was taking place as it should according to the outcome of the proceedings. Where there had been no contact before the commencement of the proceedings, however, 38% of the parents reported that contact was taking place according to the terms of the order or agreement. 

6.4.2 The impact of allegations of violence and the circumstances of the case on post-court developments 

Somewhat contrary to what might be expected, the parents in those cases in which physical violence had featured were more likely than those in which it had not to report that contact was taking place according to the terms of the court order or agreement. Contact as good or better than that ordered or agreed was taking place in 32% of the follow-up cases involving no violence, compared to 45% of those involving allegations of physical violence. When cases involving harassment and threatening behaviour are added in this proportion drops to 42%, but is still higher than in the ‘no violence’ cases. The fact that allegations of violence or harassment were made in a case did not have a negative impact on the post-court developments in contact.

Contact was slightly more likely to be taking place according to the terms of the order in those cases which were categorised as being primarily to do with concerns over the care of the children than in those in which contact had simply been denied. Contact was taking place as envisaged in only a third of the cases sparked by a denial of contact, as compared to 43% of all the ‘concerns over care’ cases, and 56% of the cases which were classed as being primarily about minor concerns, such as the children being over-tired, or unprepared for school on their return from a contact visit. Nearly all the cases in which there was now no contact taking place were categorised as ‘serious concerns over care’ cases. 

6.5 Cases featuring supervised/supported contact

In most of the follow-up cases involving supervised or supported contact, the parent providing us with the information was the resident parent – the mother in 61% of the cases and the father in 11% – the remaining 28% were non-resident fathers. Compared to the follow-up sample as a whole and to the cases involving no supervised or supported contact, resident parents were over-represented among this group (the equivalent figures for cases involving no supervision were: resident or shared care mother 41%; resident father 15%; non-resident mother 5%; non-resident father 39%). There was no striking difference between the groups on the basis of whether or not the parent talking to us had initiated the court proceedings, although a higher proportion of the supervised group had been respondents in the court proceedings (56% compared to 44% of the parents where no supervision had been ordered). 

As might be expected, the rate at which the parents had reached an agreed outcome was considerably lower among those cases which had involved supervised/supported contact (44%) than that among the cases where there had been no supervision (59%). There was also less satisfaction with the outcome of the court proceedings among the cases involving supervision: 17% of these parents were ‘satisfied’ or ‘very satisfied’ with the outcome, compared to 34% of those in the cases in which no supervision had been ordered. The parents involved in cases featuring supervised or supported contact also reported more problems putting the contact orders or agreements into practice. Half of these parents described putting the order into practice as ‘extremely problematic’, with 78% rating it as either ‘problematic’ or ‘extremely problematic’. This compares to just over a quarter of the parents in the cases involving no supervision describing putting the arrangements into practice as ‘extremely problematic’ and 61% rating putting contact into practice as either ‘problematic’ or ‘extremely problematic’. 

Despite lower levels of satisfaction with the outcome and more difficulties putting the arrangements into practice in these cases, at the time of follow-up, contact was taking place according to the terms of the order or agreement in a far higher proportion of those cases which had involved previous supervision than in those cases which had not. The terms of the ‘final’ order or agreement were reported as being observed in 50% of the cases which had involved supervision, as compared to 30% of the cases which had not. 

Where there were changes in the arrangements, as with the follow-up sample as a whole, they tended to be for the worse. General improvements in the contact situation were reported in none of the cases involving supervised or supported contact. In a third of the cases involving supervised/supported contact, no contact at all was taking place at the time of follow-up (more than double the equivalent figure for cases in which contact had never been supervised), and in a further 12% there had been a substantial reduction in the amount of contact since the end of the court involvement. In one case there had been minor changes, but contact was going ahead largely as ordered, and in the remaining 50% of cases, as we have seen, there had been no change in the arrangements. The comparable figures among the cases involving no supervised or supported contact were as follows: contact had ceased since the end of court proceedings in 15%; there had been a substantial reduction in the quantum of contact in 28%; in 28% contact was reported to be taking place but with minor changes in quantum and details like hand-over times; and in 25% there had been no change in the arrangements and in 5% an overall improvement. 

6.6 Cases featuring stand-alone indirect contact 

Only two of the cases in the follow-up sample featured an order for stand-alone indirect contact. In each case the follow-up information was provided by the non-resident parent; one mother and one father. In each case, putting the indirect contact into practice was described as problematic. In each case all contact had ceased since the end of the court proceedings, and in neither had this been by mutual agreement.

These cases were illustrative of two of the ‘typical’ scenarios in which the judges said they would consider an order for stand-alone indirect contact, as to which see Chapter 8. The first concerned an application by a father who had split up with the child’s mother very shortly after the birth of their child and who had had no contact with the child since. The court would have ordered indirect contact here in a bid to ‘open the door’ to building up a future relationship between father and child. The father was unimpressed, taking the view that an order for indirect contact was worthless without the co-operation of the other parent. He told us that he had sent the child presents and cards, but he did not believe the mother did anything to encourage the relationship. The other case concerned a mother whose children were reported to be very hostile towards her and to want no contact with her. The father was given permission to remove the children from the jurisdiction, with a requirement to provide the mother with school reports and to alert her to any change of address within 14 days so that she could write to the children. The mother told us that she had never been supplied with the reports, nor was she kept informed of the children’s current address, and that she had found it impossible to keep in touch with the children as a result. 

6.7 Problems with contact

We were interested to discover how the follow-up parents had experienced contact in practice following the end of the court proceedings, and what sort of difficulties, if any, they had encountered in putting the contact arrangements into practice. 80% of the parents reported that putting the contact arrangements into practice had been problematic for them. Where the parents reported having had such problems, we asked them to tell us what sort of difficulties they had had. We found similar types of problems recurring among the follow-up cases. The balance in the follow-up sample between resident and non-resident parents meant that we were able to obtain accounts from each perspective in the contact dispute. We consider the experiences of the contact parents, before looking at those of the resident parents. 
6.7.1 Problems with contact – the contact parents’ accounts

The contact parents tended to blame the other parent for the difficulties they had in making contact arrangements and putting them into practice. According to nearly all the contact parents, the basic problem from their point of view could be summarised in the idea of the ‘obstructive resident parent’. The contact parents offered a number of reasons why contact had been made difficult, or reduced, or stopped unilaterally by the resident parent: 

Simple ill will

A recurring feature was a perception that the resident parent had put obstacles in the way of contact simply because of general ill will borne towards the other parent. The resident parent was often seen as simply seeking to make life difficult for the other parent with no specific motivation or explanation for his or her behaviour beyond the general bad feeling between the parents following the breakdown of their relationship. Sometimes, apparently successful contact arrangements were stopped with no warning and no explanation.

Were you happy with the order that was made?

Yes, it was alright, but then four months into it she rang me up and said, ‘You aren’t seeing them any more’, and I haven’t seen them for two years now. I rang her solicitor to see if she was allowed to do that, and he said she could do it at any time if she thinks it’s in the interests of the kids. So I gave up fighting then and I haven’t seen them for two years now. Non-resident father
… she just broke [the order] and it took me six months to get back into court for a judge to, what, in the six month period of waiting to go to court the contact order was no longer viable and they had to do another one and I had six to eight months of not seeing my child! A phenomenal amount of time. But there’s no recourse. There’s orders made that can’t be enforced. Resident, previously non-resident, father  
Basically I stopped going in the end, because she stopped turning up in court. I was never seeing my daughter it dragged on for two years and it was breaking my heart. Non-resident father 
Some parents described the contact order as a ‘weapon’ used by the other parent to punish them. In some cases, as the following excerpt illustrates, the parents had succeeded in moving on from an initially problematic stage in the contact arrangements, 

– Has putting the order into practice been problematic at all?

It’s always had its problems because, like, it’s always a weapon. It’s ok, we talk now. We’ve made it. We’ve probably grown up more than anything. Non-resident father 
In cases such as these, the problems with contact, at least as far as the contact parent was concerned, arose out of simple ill-will on the part of the other parent stemming from the breakdown of their relationship, and leading to actions designed to punish or control or simply annoy. Sometimes the parents had been able to work through their difficulties and had managed to find ways of organising regular problem-free contact. In other cases, contact was significantly reduced, or even stopped altogether as a result, in the eyes of the contact parent, of the resident parent’s behaviour. 

New partners

In other cases, the contact parent was able to offer a more specific explanation for the resident parent’s behaviour. The second sub-category of ‘obstructive resident parents’ consisted of those who stopped or disrupted contact because the contact parent had re-partnered. Disruption of contact because of jealousy, or because of a reluctance to allow the new partner to have contact with the children, or a combination of the two was a common theme among the follow-up cases. Some of the resident parents we spoke to also identified this as the reason why contact had been problematic. One resident mother was quite clear that the problems with contact had begun because of her refusal to let the children spend time with her ex-husband’s new partner. Her ex-husband had applied for a contact order only because the mother would not allow the children to see his new partner, even after she became his new wife. It was clear from the mother’s explanation of the situation in this case that she could not see or would not accept that her refusal to allow contact with the father’s new partner might have been as, or more, unreasonable than the father’s insistence that the children should be allowed to spend time with his new wife.

The strange thing is he saw the children whenever he wanted to before the court order but the court order is stricter, so he sees them every Wednesday and every other weekend. That’s fine with me on a practical level because I can arrange my work and childcare and everything. I know what’s happening. But for him he’s lost out because he doesn’t see the children nearly as much as he did before the court order. But he was prepared to see the children less in order for his mistress to be involved and I think that’s such a shame. Resident mother 
The mother’s language here is telling. She referred to her ex-husband’s new wife as such on many occasions through the interview, but here she refers to her as his ‘mistress’. This case gave a clear picture of how strongly parents can feel about these issues, and particularly, how very deeply and bitterly parents may resent their former partner’s new partners. This mother went on to explain her feelings further. 

I can accept the fact that she [father’s new wife] has got my ex. I can accept that, but I cannot accept her being with my children. At the end of the day when he went my youngest was a year old. I’m the one who tucked them up in bed and I’m the one who kisses them. That’s my job. That’s their dad’s job as well, I’ve no problem with that, but I have a problem with a woman – I’ve never seen her, I’ve never met her – with a strange woman doing that. Resident mother
The fact that the resident parent had a new partner, and new children or step-children of his or her own was also, but less often, given as a reason why contact had been reduced or stopped. Some contact parents were of the view that the resident parent found their continued involvement in the children’s lives disruptive of their efforts to build a new family.  

Money

A third reason presented by the contact parents to account for the behaviour of the ‘obstructive resident parent’ was money. Resident parents were said to have stopped contact because the non-resident parent was not paying maintenance for the children. One father felt that contact had been stopped in his case partly because he was paying no child support, and partly for the reason mentioned above, that his presence interfered with the mother’s new family life.

I somehow feel she’s thinking, ‘One, he doesn’t pay me any money, and two, I got my own family now’, and she doesn’t want me coming round interfering with her family. I can understand that to a degree. Non-resident father – no direct contact for over a year
Resident parents too, brought up the interrelationship between child support and contact, with some clearly feeling that there ought to be a direct link between the two.

The judge was not interested that the father had shown and did not intend to take any financial responsibility as part of the whole picture. Resident mother, unhappy with court order.

The only criticism I have with contact orders is that the court can no longer make decisions on maintenance, so unfortunately she’s got away without paying any maintenance whatsoever. Resident father 

The following excerpt demonstrates just how closely linked the issues of contact and child support are in the minds of some parents.

–Were there any contact arrangements in place before the court proceedings began?

Yeah, we had a mutual agreement that I paid I think it was £20 a week and I got to have her every other weekend. It broke down. That’s why I took her [mother] to court. Non-resident father 

Unreliable resident parent

Some contact parents had had problems with contact because of unreliability and lack of consistency on the part of the resident parent. This sort of complaint was usually made in cases where contact took place, but where the resident parent’s behaviour meant that it took place less regularly or less frequently than it was supposed to according to the terms of the parties’ agreement or of the court order. 

Occasionally my ex-wife can’t have them a certain day and I’d tend to have them extra days now and then, not very often because most times my ex-wife is there for them. So nothing other than the odd admin thing like that. A couple of times my ex-wife forgot, and that was right at the start, and to be fair she hadn’t settled back down again then. Non-resident father 

… it all depends on the mood of the mother at the time of the contact whether it takes place or not. Non-resident father 
My ex-wife kept changing the collection place. One minute it would be her house, the next her mum’s, then her boyfriend’s, and I found a lot of time was taken up just going back and forward to pick up my daughter. A lot of times she would not be ready and there is no rigidity to the visits – she keeps cancelling or changing the times. As I work and she doesn’t this can make life difficult…. I think my ex-wife sometimes does this out of spite. It is unnecessary and mean, but I have to bite my tongue and hold back because my ex-wife knows I cannot afford to take her back to court. Non-resident father 
​

She didn’t want me turning up at her house, so I had to collect her from a family centre. I’d have to turn up like 15 minutes before she would come and drop my daughter off and we’d leave separately. But, like I said, I turned up six or seven separate occasions and she didn’t bother turning up with my daughter. I was sat there in the room with all children about and other families and I would never get to see my daughter at the end of it. Non-resident father 
In some cases the resident parent’s lack of reliability resulted in the contact parent having the children more than had been agreed or ordered. 

…my wife would not turn up to collect my son on occasions and he would end up spending up to a week longer than he should. Non-resident father 
This was not always seen as an entirely welcome development. 

Were you happy with the order that was made?

As long as both parties are reasonable and flexible about it and stick to what they say they’re going to do, yes. The problem arises when the mother says ‘I’ll be back at 7 o’clock’, and she’s not back until the following day and it’s me, the father, who has to do all the running around with the kids. Non-resident father 

For one non-resident mother, the father’s peripatetic lifestyle had played a part in her losing contact altogether,

I couldn’t see them because he kept moving round the country and I couldn’t pin him down, so we couldn’t get anything. And then out of the blue I discovered he’d taken them out of the country. At the time CAFCASS was involved and he come back from Spain and said he was staying over there to live, so it went to court because I wasn’t objecting, I just wanted to see them. At the end of the day as their mother I wanted see them, I hadn’t seen them for two years and they kept saying no, they didn’t want to see me. Non-resident mother  
Uncompromising and inflexible resident parent

For other contact parents, by contrast, the problem was too little flexibility. A recurring problem from the point of view of the contact parents arose from a perceived over-rigidity on the part of the resident parent in sticking to the letter of the order. In some cases the contact parent felt that greater flexibility or the ability to reach compromises over ad hoc issues, such as taking the children away for a weekend or a holiday, would have been desirable and was lacking. These contact parents felt that the resident parent was being unreasonably inflexible and thereby making contact problematic where it need not be.

I wanted to really have my daughter to stay overnight but my wife would not move. I also wanted to take her on holiday and also be a bit more flexible in the times that I could have her. I work different hours from week to week so to stick rigidly to set hours was not advantageous. I had to accept the proposals because my wife was very rigid with the arrangements, and so I thought I would accept them because it was in improvement on the arrangements I already had. Non-resident father – this  father reported problems however, because having insisted on a rigid routine, his ex-wife then began making her own ad hoc changes. 
Were there any problems with contact?

Only that I can’t take them out of the country. My ex-wife won’t relent on that. Again, it’s a control thing. It’s ridiculous I can’t take them out the country. So now she says, ‘well, you’re an unfit father’, and I’m saying, ‘how can I be an unfit father? You let me have them, and when you can’t have them you ask me to have them extra days’. But my experience is if I go to court I shall lose. I took them to Northern Ireland because they wanted to go on a plane. Non-resident father 
6.7.2 Problems with contact – The resident parents’ accounts

As with the accounts given by the contact parents, the accounts given by the resident parents we spoke to featured a number of common threads. From the perspectives of the resident parents, the blame for the difficulties with contact generally lay with the other parent. In relation to reducing the quantum or contact, or even stopping it completely, there were very clear differences between the perceptions of resident parents, and those of contact parents. Each parent tended to accuse the other of acting in his or her own interests without thought for the welfare of the children or the rights, needs and feelings of the other parent, except perhaps to the extent of wishing to hurt those feelings as deeply as possible. Most resident parents who had obstructed contact, however, offered explanations for their having done so, based not on their own interests but on those of the children. The following summarises the problems with contact encountered in the follow-up cases from the resident parents’ perspectives. The sorts of problems which arose and the explanations for them fell into four broad categories: those in which the contact parent was seen as being motivated by something other than a desire to see and spend time with his or her children; those in which the contact parent caused problems either because he or she was unreliable or because he or she was inflexible and uncompromising; those in which the resident parent had concerns over the quality of care the contact parent was capable of offering; and those in which the children were opposed to contact. These are neither discrete nor concrete categories, but offer a rough description of the various explanations given by the resident parents for the difficulties encountered with contact in their cases. 

Ulterior motives

One recurring theme was that the contact proceedings had been commenced in order to make life difficult for the resident parent, or as a retaliatory measure because the resident parent had applied for child support, or in order to harass or control the resident parent. There were also parents who expressed their concerns that the application for contact had been made to gain access to the children not for its own sake, but in order to afford the opportunity to turn the children against the resident parent or give them misleading and upsetting information.

At this time his dad was trying for a residence order for the three children, and he would tell them that he was seeing a judge so that they could all live with him. I genuinely believe that my son was afraid of leaving me in the morning in case he wouldn’t see me again and that I would be in jail.… It was a terrible, terrible time for the children. As much as I tried to protect them, I had no control over what their father said to them when they were with him. Resident mother,  parents now reconciled.

One resident mother described how the father had applied for contact and been granted overnight contact every other weekend, but had never turned up for a contact visit and had seen his son only twice in two years, ‘Because he is not interested in him’ (Resident mother). While she was pleased that her son no longer got upset by about being let down by his father she regretted the fact that there was no contact. In cases such as this, the resident parents tended to search for, and find, ulterior motives behind the other parent’s initiation of court proceedings, such as a desire to control or intimidate or make life difficult for the resident parent. 

Contact parent unreliable, inflexible, uncompromising

The second broad category of problems from the resident parent’s point of view were those relating to the contact parent’s unreliability, or to his or her inflexible or uncompromising attitude towards contact. 

A perception that the other parent was not really interested in seeing the children, or was not prepared to make the effort to do so was a common thread running through the cases. In some cases the contact parent, having applied for a contact order with all the effort that that entails, did not follow through and exercise contact. This in turn, could lead to the resident parent losing faith in the whole enterprise.

He didn’t turn up. I didn’t see the point. The kids didn’t want to go in the first place, so I didn’t see the point of taking the kids down there to sit around in a room and wait for somebody to turn up when obviously they couldn’t be bothered. Resident mother, supervised contact at contact centre, happened once, supervised because there had been no previous contact and children did not know father

In some cases where contact had ceased or was highly problematic, the resident parent felt he or she had done everything possible to facilitate contact or to encourage the other parent to see the children, but to no avail. There was often a deep sense of disappointment with the other parent in cases such as these. 

I wanted her to see the children from the beginning. I tried but she wouldn’t meet me half-way. It had to be on her terms or nothing. I said she could come here anytime. We even arranged to go to a park, and the last minute before we leave, ‘I don’t want to go near you’ and all this. Resident father 
Many of the cases featured problems caused by unreliable contact parents, as illustrated by the following excerpts.

I’m actually in court again tomorrow I’m back and forth with court at the moment. Basically, there was no contact at all for around about the first year because he disappeared when she was about seven months old. And then he had her for just a couple of hours and gradually built up. Initially we tried to do it amicably but unfortunately that didn’t work out … . He was very unreliable and used to let her down and not turn up and it got silly. I didn’t take him to court for the contact arrangements, I’ve never done that, he’s always taken me.… The contact orders have been in place three years now, but it’s been very sporadic. I’ll put it that way. It’s very on/off depending on his fancy. Resident mother 

I stuck to the court order by the letter, but then he’d ring up and say, ‘There’s something going on this week and I want to take the children here’. If his access works out to be near Valentine’s Day, near his birthday, her [husband’s new partner] birthday he doesn’t want it. I look at my calendar and think, ‘It’s his access so I can go and make my plans’, and he’ll cancel if something better comes up and there’s nothing I can do about it. I’ve got to cancel my work because I work extra when he’s got the children. So I got to cancel and juggle babysitting around to accommodate him if he gets a better offer. Resident mother 

At the other end of the spectrum were difficulties caused by inflexibility and over-rigidity in adhering to the terms of the order.

The strict timing in the order caused arguments. I had to sit outside the father’s house while my daughter stood just inside the door waiting for 6.30 changeover time as his wife wouldn’t allow her out before. It was far too rigid a timetable and meant my daughter’s interests came second to the court’s requirements. Resident mother 

Another recurring problem was the contact parent’s alleged refusal to accommodate the child’s social life. The resident parents reported, particularly in relation to older children, that their children wanted to take up activities, spend time with their friends, go to birthday parties and so on, and that this was not always possible because of the contact arrangements. This sort of issue had been at the root of the contact problems in a number of the cases in the sample. In some cases it had been behind a decision on the part of the resident parent to reduce contact. This mother explained why she had felt it necessary to curtail her ex-husband’s contact.

I wanted to change things this year because [my daughter] does dance and drama, which her father refused to take her to, which meant I was paying for a course that she would only attend half of. And on his long weekends he wasn’t going to take her, so I was forced to stop that long weekend because I wasn’t taking him back to court because it was going to cost and the only way to force the issue was to take that weekend away from him. Resident mother 
Others had not taken such drastic steps, but nonetheless found the contact parent’s attitude led to problems which they saw as unnecessary and easily avoidable.

I’d have problems because Jade would be like, ‘Dad, can you come get me at 10.30 so I can go riding in the morning?’. Because we do stuff with the horses. And he’s like, ‘No, it’s got to be 9 o’clock.’ And I said to him, ‘Look if I send her riding gear up, could you take her riding?’, and he’s, ‘Yes, I’ll take her riding’, and I send all her gear up, her hat and everything else, and the boots, and of course then she doesn’t go riding and it’s one of those little let downs isn’t it? Resident mother 
The eldest wants to join Air Cadets but that’s every Tuesday and Friday and he won’t give up his Friday access for my eldest to go to Cadets, that’s his time. The children have always gone Thai boxing and my eldest loves it and does really well at it and [father] took me to court because I said, ‘If you’re having the children every other weekend they go Thai boxing’, my eldest has been going for years. So Thai boxing stopped. Same as swimming lessons for my youngest every Sunday, he was pushed out of the class because the dad wouldn’t take him because that’s me telling him what to do. They can say to the dad they’re been invited to a birthday party on Saturday afternoon and it’s, ‘No. You’re not telling me what to do. It’s my time. I’ll do what I want.’ Resident mother 
Concerns over care during contact

The third broad category of problems as described by the resident parents arose from concerns over the contact parent’s ability to meet the needs of the child, either through lack of knowledge of the child, or lack of general parenting skills, or because of a specific problem such as alcohol abuse or a personality disorder. Some resident parents reported that they felt compelled to allow contact even in the face of serious concerns of this sort. Others had insisted on reduced or no contact because of their concerns. This area was a clear example of how parents might construct and report an account differently depending on their own perspective. What for a concerned resident parent might be a reasonable withdrawal of contact because of the negative emotional impact it was having on the child, might from the point of view of the other parent appear to be an inexplicable, or malicious attempt to disrupt his or her relationship with the child. In fact, each explanation may be equally plausible. 

One of the cases in the sample exemplified the ‘concerned resident parent’ scenario particularly clearly. The case concerned a young child who suffered very badly with eczema. The child’s mother felt that the court paid insufficient attention to the special care needed to control his condition, which she felt the father and his family did not provide:

When he started going he’d come back and his eczema would be being inflamed. He used to wear mittens. They [ex-husband and extended family] would take the mittens off so he could scratch his skin red raw. I used to drag him to the doctor’s the following day, and it just, it really did take its toll on my heart. It’s really taken its toll, even now. And no one supported us. Yes, the doctor wrote that his skin was worse. But, there was no one [in court] who was an expert with eczema. There was no one there to say, ‘If he goes, he scratches his skin, it bleeds and it becomes infected and he’s not going to sleep the next three, four nights’, you know. It used to take me something like eight or nine days to get it back to a decent level where he could then sleep through the night without itching and crying, and then in another three days he'd be gone to his Dad’s again and they’d do the same thing again. And nobody cared about that. All they thought, in court was, ‘Oh, it’s only a bit of eczema’, and no one looked… they didn't even bother investigating it. It was just, ‘Oh, no it’s not that bad, blah, blah, blah. He’s not in hospital, so it’s not that bad’. Resident mother
A number of resident parents had concerns about contact because of the other parent’s alcoholism or heavy drinking. 

I was unhappy about my ex driving our daughter around in his car as he drank and drove but never got caught. They [judge and lawyers] said people can change. I also wanted supervised visits at first because he had a tendency to have a temper tantrum and walk out of the house! Luckily, my eldest daughter (ex’s step-daughter) used to go too so she was there to help keep an eye on things. … He has a girlfriend now, so at least I know there’s someone sensible in the house. Resident mother
One mother who asked for supervised contact because of her ex-husband’s alcoholism felt unfairly treated by the court,

I felt let down by the court. I felt unheard – unable to voice my concerns. I actually felt as though I was making a fuss. I felt as though the court viewed me as trying to stop contact and cause trouble, even wasting their time. Resident mother 

And another felt these sorts of worries were brushed aside,

She [the judge] was not interested in past bad behaviour, drink problems, and didn’t look beyond the smart suit and caring parent show put on in court. Resident mother – the father subsequently lost his driving license after being found to be over the legal limit when stopped by the police on his way to collect his daughter for a contact visit. 
Other parents had concerns that the care the contact parent was capable of offering was inadequate because of mental health problems or personality disorders.

Some years ago she was diagnosed with serious personality disorders, she’s also an alcoholic and she had tried to kill herself. So when he was a year and four months old when she went through psychiatric counselling or whatever it was, I just took him and took a few bags of clothes and off I went. I was worried about him. … I didn't want her to have anything to do with him at all because of her disposition. … She has a serious drinking problem and she will ring up and give me mouthfuls of abuse at all hours. Soon as she’s drunk she’s just a different person, a Jeckle and Hyde kind of person. … I said that if she had a drink on her I would disagree to it and while the court case was going on Andrew had rung me to tell me that his mother was drunk and I went around and collected him when I wasn't supposed to. I rang me solicitor and I told him why I did it. He rang her solicitor and he rang her and then she came around here and started to ball – she didn't know where the child was – you know what I mean? … I really found it rough. It was a battle over the years, all the time. Resident father, disputes over the last 11 years
A few resident parents felt that their children were being emotionally damaged by their other parent during contact visits. These parents tended to be involved in very bitter disputes, typically having involved violence, harassment and abuse on the part of the contact parent. In such cases, there were often allegations that the contact parent was using contact as an opportunity to turn the child against the other parent. One mother described how her five year old son had started to tell her that he did not want to go to see his father, and to blame her for sending him there against his wishes. In her view, he was being emotionally damaged by having staying contact with his father against his wishes:

He's coming back with emotional bruises but no-one’s listening. If came back with one or two physical bruises that looked like that he'd been punched or hit, the police would be here, contact would be stopped, social services would be here. There’s no doubt about it. But it’s what they’re doing to him mentally. Resident mother 

In another case, the resident mother expressed her concerns about the effect that very sporadic contact was having on her daughter, aged five at the time of the interview. She said she had always supported contact, but was unhappy about having to force her child to do something she did not want to do and that was upsetting her.

We went in and contact was ordered for something like three hours, and then we amicably built up the contact visits. But then what would happen was he’d disappear for a few months and of course Jade would lose confidence and not want to go and then as soon as she was due to visit or anything and I would say she was ill and couldn’t go he would immediately do legal action with his solicitors and say I was in breach of the court order and blah-de-blah. Resident mother 

Reluctant children

The issue of children ‘not wanting to go’ cropped up in a number of the cases, either as a reality of the current situation, or as a future possibility which the parents foresaw because of current problems, or the attitude of the other parent. This was an issue raised by both resident and contact parents. Some parents of older children felt that this issue was best left to be resolved between the contact parent and the child or children. 

I think that’s going to be a rocky path to be honest. But I’ve said to the ex in the past that if either of the kids decide they don’t want to go to her house for the weekend it’s up to them to phone and arrange it with mummy – nothing to do with me. That way she can’t accuse me of sort of badgering her into not having contact with the kids. It’s the kids’ decision not mine. Resident father, children aged 8 and 10

For some parents the wishes of the children were not taken seriously enough by the court. There was particular concern about very young children who were said to have expressed the desire not to continue with the current contact arrangements. Contact parents faced with such a situation tended to assume that the child had been manipulated in some way by the other parent, as this excerpt illustrates,

Now what happens is after we went to court he would then say to me, ‘I don’t want to see you this weekend, I don’t want to see you’, and I felt, whether this is true or not I can only say what I felt, I feel that he was quite a lot manipulated and I don’t know how he was manipulated because I’m not there to know. I’d be phoning all the time and he’d be like, ‘I don’t want to see you this weekend’ and I’d be like, ‘Why not?’ and he’d say, ‘I just don’t want to see you’. Non-resident father 
Resident parents tended to take the child’s views more seriously. The cynical explanation for this would be that this is because it suits them to do so. A less cynical explanation would be that they are likely to know their children well and to be in a position to see when a child is genuinely upset or bored by contact visits. 

They don’t go anywhere, they never leave the house, they’ve got no toys there, the children take toys, and they go to the chip shop, and that’s it. He pays maintenance, he’s not going to spend money on the children so he’s not going to spend money. Now it’s getting to the stage that they’re not wanting to go because they’re bored. Resident mother
The best interests of the boys is supposed to be what motivates the judge’s decision. I felt that he was going on ‘standard’ procedure. To allow contact even though there was no benefit to the boys. They always came home crying, there were constant petty complaints from their father. In the end I decided to put a stop to the contact regardless of the order, because I felt this was best for my children. They were like pawns in a bad game of chess. Resident mother

6.8 Indirect contact in practice – the parents’ perspectives

The cases in the court record sample offered examples of both supplementary and stand-alone indirect contact. Almost all of the cases had involved direct contact at some stage, but several had involved a period or periods when the only contact taking place between the children and their non-resident parent was indirect contact. Other cases featured contact orders which specified indirect as well as direct contact, while in others still, the parents and children had been able to reach their own arrangements about indirect contact. Generally, among the cases in the follow-up sample, indirect contact meant contact by telephone and letter. In some cases the resident parent had been ordered to send photographs of the children to the other parent, and in some cases the non-resident parent’s only contact (so-called) with the child took the form of receipt of school reports. Among the sample cases, therefore, the term ‘indirect contact’ covered a range of different arrangements from fairly regular telephone contact, to unidirectional ‘contact’ in the form of providing the non-resident parent with photographs and school reports. 

We asked the follow-up parents for their views on how easy or difficult it had been to put the indirect contact into practice, and gave them the opportunity to give us their views on the value of such contact and problems they had had with it.

For some of the parents, indirect contact as an aspect of arrangements which included on-going direct contact, was entirely unproblematic. Even though all the parents had been involved in litigation over the arrangements for their children, some had been able to reach amicable agreements over telephone contact, for example. 

We both have the freedom to phone the children whenever we feel like it, like birthdays and what have you, so there’s no problem with that. Resident father 

For most, however, indirect contact, like other aspects of their contact arrangements, was a source of disagreement and practical difficulty. Some resident parents wanted the court order to set out precisely when the other parent could contact the children by telephone.  

It was arranged so he could phone them at certain times of the night a couple of times a week. The reason for that was he was at work, but I didn’t want it too late so the children were in bed, so it was arranged time-wise. That was fine. Resident mother
In other cases the depth of ill-feeling between the parents was such that the resident parent simply did not want the other parent telephoning his or her home. Beyond simple ill-will, another problem identified was the use of telephone contact with the children to ‘have a go’ at the other parent. One resident mother summed up her problems as follows:

This was a problem because he was ringing the children every day when he left. He was ringing the children every day and course things were really bitter between us. And my point was, he sees the children regularly. I have no objections to him ringing the children occasionally, once or twice a week, but I do object to him ringing every day. Of course I hated him with a passion and I still do to this day six years on. I still feel as strongly now as I did six years ago. I don’t want him ringing the house. What he was doing was ringing the house, speaking to the children, and then getting the children to put me on the phone and then giving me all the verbal. He hasn’t since he’s married the woman, he has cut back on the phone calls so now it’s only once or twice a week. Resident mother 

Different issues concerned non-resident parents, although the opportunity that telephone contact gives for continued aggravation between the parents was reported by both resident and non-resident parents. This non-resident father reported feeling awkward telephoning because his daughter’s mother now had a new partner. Ultimately, he found the telephone contact too stressful and stopped calling.

When I phone up I’d always have to speak to her mother or her mother’s fella and it always felt awkward and when she said, ‘Why didn’t you phone or anything?’ it’s because I always get a rollicking down the ear hole off her like. So I didn’t bother, you know what I mean, it wasn’t worth the hassle. I know it sounds bad about my daughter but it just wasn’t worth it. Non-resident father with regular alternate weekend contact 

Another father talked of how he felt that his calls were not always welcome and that he was making a nuisance of himself to his son by calling him on the telephone. 

… subconsciously you think that somehow you’re harassing him, even though you’re only phoning once a week, somehow it feels like you’re harassing them. Non-resident father 
Other parents reported that indirect contact did not work as envisaged by the court or as agreed between the parents, either because the resident parent made telephone contact almost impossible, or because the non-resident parent did not make the contact as agreed or ordered.

Well, yes, between 3 o’clock and 5 o’clock, but I can’t always pick a time but I know there’s limits, and I ring at 8 o’clock and Kelly’s dad said, ‘It’s too late, she’s in bed’, so I rung back and he said, ‘You can’t say this to her, you can’t say that to her’. The only conversation I felt I could have was what are you doing at school? What’s the weather like? It’s pathetic, and it was quite … there was no point because I couldn’t say boo to her.

– So you felt it was pointless having indirect contact?

Yeah. And she’d say, ‘I’m having my tea’ and her dad would say, ‘She’s not in, she’s gone out’ so in the end I stopped ringing. Non-resident mother 
They were suggesting that was the way the contact should proceed at this stage, but there’s never actually been an order made. …he hasn’t seen Jade since January now so it’s nearly a year and he does know my address and my phone number and he could write and ring and things, I’ve never said that’s a problem but he chooses not to, not even a birthday card or anything. Resident mother  

She was allowed to write to them once a fortnight, but she didn’t bother half the time, and when the courts made arrangements for her to ring she rang and I had a job to get the boys to pick the phone up. So they arranged it again the following week that she would ring, so I had a witness come round and the boys were there and the phone rang once and the boy picked it up and she turned it off. She told her solicitor she rang for ages and no one answered, but I had an independent witness to prove that she let the phone ring once before the boys picked it up she turned it off and said the opposite. Resident father 
One mother found that her efforts to maintain indirect contact by letter to her children in Spain had been to no avail because she had been sending her letters to the children’s former address.

Because he was in Spain I was writing and it wasn’t until I got called back into court by a judge to see what was going on, a different judge and because he was supposed to give me past and present photos and things like that the judge gave him an additional 21 days to supply them and it wasn’t until that date I found out they were living at a different address. I found out I’d been sending my letters to an address they weren’t at.  Non-resident mother, no contact
One non-resident father in the follow-up sample had only ever been granted interim stand-alone indirect contact by the court. At the time he filled in our questionnaire he had not seen his daughter for three years and had no prior relationship with her, having split up with the mother when the child was a young baby. He had applied to the court for a contact order because his former partner had denied him contact with their daughter after he ended their relationship. His view of indirect contact, based on his experience, was that it was worthless. 

[Indirect contact was] rubbish, as my ex-partner did not encourage contact both ways … I sent loads of stuff to my child, but my ex didn’t promote contact in return. The ex was too bitter and simply did not encourage my daughter to reply to my letters, money and gifts. Non-resident father 
This father’s case highlighted one of the main problems which can arise in relation to stand-alone indirect contact – lack of co-operation from the resident parent. This potential problem is of particular relevance when the children concerned are very young, as in this case. This particular case had a potentially happy ending, but the father was at pains to stress that this was in no way due to the intervention of the courts:

I have not seen my child for over three years. I bumped into my ex six weeks ago. We both agreed that the family courts make things worse. We agreed between ourselves direct contact, which I am now getting. I achieved this without the help of the family courts. Non-resident father 
6.9 Supervised/Supported Contact in practice – the parents’ perspectives

6.9.1 Reasons parents sought supervised/supported contact

Concerns about the non-resident parent’s reliability, often linked to his or her alcoholism, and fear of a previously violent non-resident parent were foremost among the reasons why the resident parents among the follow-up sample had felt that supervised/supported contact was necessary in their case. 

I thought supervision was necessary because my husband was an alcoholic. Contact hardly ever took place because husband didn’t turn up. The court didn’t appear to appreciate my concerns over contact. Resident mother, contact supervised by friend 
One mother explained how she felt that her husband’s subsequent behaviour during supervised contact had vindicated her initial request for supervision. 

Three sessions of supervised contact were granted. Only two went ahead due to the behaviour of my ex-husband. They were very well prepared, and the quality was good. I think it was very helpful and successful. It gave a true picture of my ex-husband.  Resident mother, CAFCASS provided supervision.

This resident mother’s concerns about her child’s well-being among her husband’s extended family led her to request that contact should be supervised. 


Yes, it was something I asked for because … because it’s an Asian family environment which the courts think they understand. They haven’t got a clue. They haven't got a clue about our culture and they take no account for it. I knew when he [child] was going to go back to that house he was going … not to … my husband’s house, but to my husband’s mother’s house. At that time he wasn't going to be particularly welcome because of the animosity between us and I didn't want him going there and for him to be faced with lots of different people and people saying things about me. Because they can’t help themselves, they can’t help it, they can’t move on ’cos they’re so bitter. 
– So that's why you asked for supervised contact?

To start off with, yes. Just to give them their quality time so that my son actually was with my husband and not with a lot of other people. Resident mother, short-term interim supervised contact, followed by order for unsupervised contact 

For some parents in the sample who had experienced domestic violence the move from formally supervised contact at a contact centre to informally supervised contact seemed to happen surprisingly quickly:

… and I think the change over happened much too quickly, from contact at the centre, to contact at his niece’s house. I just, it’s just gone … every time I’ve gone back to court I’ve had to agree to more. To overnights, to weekends to being with the father now it’s extended … I mean I never asked for no contact but I never expected it to carry on, for them to carry on asking, you know, agreeing that yes there could be more and for it to be done over quite a quick period. Resident parent 

6.9.2 Contact parents’ experiences of supervised/supported contact

The parents in the follow-up sample who had experience of being a supervised contact parent told us what they thought of the experience and of the facilities available. Contact centres had been used in 17% of the cases in the sample as a whole and 13% of the follow-up sample. The most frequent use made of contact centres in the sample was as a venue for supervised or supported contact under an interim order. In a small number of cases, 3% of the whole sample, 2% of the follow-up group, use of a contact centre featured in a final order, either as a venue for supervised or supported contact, or to facilitate handovers. In most of the cases where a contact centre was used, this was as a result of a court order, but in three cases the parents agreed to use a contact centre before the orders were made

One point made by the follow-up parents illustrated a general problem with contact centres, that while contact in a centre equipped with books and toys may be suitable for young children, such contact is far less appropriate for older children. Some parents, on the other hand, were very positive about the facilities provided by the contact centre.

… very good people, very good and helpful Non-resident father 
Other non-resident parents, even those who felt the quality of the contact itself was good, emphasised the forced and unnatural nature of supervised contact.

The quality was good. I had good access and Tom had a fun time every time, but it wasn’t very normal. Daddy didn’t have a house, he didn’t have any toys. I was this man, the chocolate man, and that’s what you’re known as. It was bonding, but it was not as good a quality as it could have been or should have been to be honest, without this character in the background policing it, and if it could’ve been in my own home with one to one quality time instead of all these other people involved. Non-resident father, contact supervised by a member of the family 

Supervised contact parents talked of feeling humiliated and degraded by the experience. One parent described supervised contact as ‘like a prison visit’. Often the parents could not understand why the court had felt it necessary to order that contact should be supervised.

The first meeting with her [child] was at a church hall and the supervision was other people there meeting their kids which I thought was very degrading. I think it was quite unfair actually ’cos there was no domestic violence or anything like that it was just purely on her spec and I think courts and the system takes the lady’s side no matter what. Non-resident father  

–Was supervision necessary? 

Absolutely not. I think it was an absolute insult. It was worth it because in my view it’s any cost to be with Tom, and it’s been quite humiliating at times to achieve, but I’ve done it. Non-resident father
Some parents in the sample felt that the other parent had asked for contact to be supervised as a mechanism for exerting control.

It was just my ex I think exercising control and that’s all that was really. Non-resident father – two children under 5 – contact initially supervised, subsequent court order for unsupervised contact 
6.9.3 Resident parents’ views

Resident parents brought up different concerns about supervised contact. One mother reported having found it difficult to get to the contact centre, but her comments also demonstrated that in her case supervision had fulfilled the function of reassuring her so that she did not worry about the child during contact:

I didn’t like where it was located. It was out of my area. It was in the city centre. It was difficult. Access to it was very difficult with the push chair. It had toys and things there so it was ok. They had drinks and they had biscuits you could buy. It was ok, like. I wasn’t worried when I left. I wasn’t worried he was going to run off with him or anything, there were people there. Resident mother 

Another felt that contact centres were ‘bleak’ and uninviting, and had felt intimidated by her ex-husband when she went to collect the children:

–What was your opinion of the supervised contact in the centre? 

I didn’t think… obviously for the children that was better than not seeing their dad at all… I mean … they’re obviously not very pleasant places. I think the staff are sometimes not maybe trained as well as they should be. I didn’t really have any major problems. It used to be awkward sometimes to have to, for instance when I collected the children, it was never a clear collection if you know what I mean. Quite often he’d follow me down the stairs and then the children would be half hanging in between me and him when I’m trying to get to my car. Resident mother 

Other resident parents agreed to supervise the contact themselves in order to avoid having to go to a contact centre.

They suggested a contact centre, but then I agreed that I went upstairs in my house and he saw the children in my house when I was still in. I agreed to that rather than a contact centre. Resident Mother 
Chapter 7: The Judicial Perspective

7.1 Introduction

We spoke to ten circuit and district judges about their approaches towards contact disputes, and about the circumstances in which they would consider making orders for supervised, supported or indirect contact. With minor differences of opinion here and there, they spoke with one voice on the issues. 

The starting points for all was that contact was invariably a ‘good’ for the child, and that where possible it was always better to get the parties to agree to an outcome than to impose one on them. Agreed outcomes were, in their eyes, more likely to ‘stick’ and they also felt that many of the issues with which parents presented them were simply not matters on which a court could have any useful input save to act as a formal setting for a sort of mediation to take place. The judges saw it as their role to stress to parents that it would be better for them if they could make their own decisions and reach their own outcomes. The judges saw themselves as ‘empowered mediators’, by which they meant that they acted as neutral third parties who tried to get the parties to agree. But that unlike other mediators, they were in a position to strongly encourage the parties to reach an agreement by ‘threatening’ to use their judicial authority to impose a solution if necessary, often implying that that such a solution would please neither party. The judges were clearly of the view that the principal contributing factor towards contact disputes was lack of communication between the parents. In their experience, most parents agreed that contact should take place, but many could not agree on how, or where, or for how long. This very much accords with the views expressed and the situations pertaining in the disputes in our sample.

7.1.1 Supervised or supported contact

The judges saw supervised or supported contact as a very useful tool which they would use to try to ‘get the ball rolling’. They would often order one or two sessions of supported contact at a contact centre as a starting position from which they would progress to order unsupervised contact. Sometimes, where the parents were extremely hostile towards one another, they would provide that handovers should be carried out with the assistance of a family member or at the contact centre, with a view to ensuring that the parents did not have to come into contact with each other. The judges were of the view that contact centres performed an essential function, and expressed grave concerns that so many centres were so perilously funded. 

The reason for ordering supervised/supported contact most often mentioned first by the judges was that they did so in order to placate or reassure the resident parent. While they conceded that in some cases resident parents’ might have well-founded concerns as to the child’s safety and well-being during contact, the judge’s general impression was that in most cases these fears and concerns, while genuine, were not warranted. They talked of the ‘over anxious’, often semi-agoraphobic mother. They would use supervised/supported contact in cases such as this to demonstrate to the fearful resident parent that the children came to no harm during contact and were not traumatised by the experience, and to allow the non-resident parent the opportunity to prove that he or she ‘could behave’. Having thereby ‘placated’ the resident parent, they would move on to order, or broker an agreement for, unsupervised contact. 

The same reasoning was applied to the reluctant or nervous child. Supervised or supported contact would be ordered to enable the child to meet the non-resident parent in an environment in which the child had been reassured he or she would be safe, and perhaps would also be reassured by the knowledge that the resident parent was close by in a neighbouring room. Once the confidence of the child or resident parent or both had been raised to a sufficient degree, unsupervised contact would be introduced, often on a staged basis, with visits increasing in length as the parties became more comfortable with the arrangements. 

Generally, the second reason mentioned by the judges for ordering supervised or supported contact was a risk, or allegation of risk, to the safety of the resident parent. In cases such as this, supervision or support was used to ensure that contact could take place without the need for the parents to meet. In some such cases, the judges would consider specifying that there should be no telephone contact between the parents. In this context, the advent of text messaging was welcomed as providing a means by which parents could communicate essential information quickly and directly, without actually talking to each other. 

Perceived or alleged risks to the child’s safety arose less often in the judges’ experience than those to the resident parent. Where there was such a risk, the judges would consider supervised or supported contact as an appropriate response, at least in the short-term to ensure that contact could take place without incident, but the general impression was that cases in which there was a real threat to the child’s safety during contact were most unusual.

7.1.2 Indirect contact

Indirect contact was seen as a ‘last resort’ by the judges. They described how they would use indirect contact in two ways – first, as a tentative first step towards establishing contact or ‘opening the door’ to contact; and second, as a means of ‘keeping the door ajar’ in circumstances in which direct contact was considered impossible or undesirable for the time being. Indirect contact might be used to ‘open the door’ following a substantial period during which the parent and child had had no contact, or where they had never had contact, and so the child did not know the parent. Where a parent sought to establish or re-establish contact in this way, the judges would often take the view that it was best to begin with the sending of letters, cards or presents before moving on to direct contact. The sorts of cases where indirect contact might be considered appropriate to ‘keep the door ajar’ were cases in which the non-resident parent might have been so violent in the past that the safety of the resident parent and child might be jeopardised by direct contact, or where the non-resident parent was in prison, or suffering from a mental illness. In cases such as these, the reasoning was that the child might benefit from knowing that the non-resident parent was ‘ok’, and from knowing that he or she wanted to stay in touch, and that when the child was older he or she might choose to develop a closer relationship with that parent. In some cases, where contact had broken down altogether, and where the child was opposed to contact, the judges would sometimes specify that the non-resident parent could write to the child, and that these letters would be kept by the solicitors, thereby at least allowing the opportunity for contact to be re-established in the future. It is clear that the courts will go to considerable lengths to try to ensure that all contact is not hopelessly lost. 

Chapter 8: Implications for Policy and Practice

8.1 Introduction

The key issues in the context of post-separation parent/child contact fall into two broad categories. First, there are the legal policy questions: should we look at contact as a question of rights or should we approach it primarily as a welfare issue; and the related question of whether it is appropriate to make use of a general assumption that contact is in the interests of the child unless proved otherwise. In addition to these issues, there are the more practical questions: within the existing framework, do contact orders achieve the desired results; what is the impact of orders for supervised or supported or indirect contact; how can they be made to work better; and, is the legal system the most appropriate forum in which to deal with disputes over contact? 

8.2 Supervised/supported contact in practice

The judges saw supervised or supported contact as an extremely useful, short-term measure enabling anxious resident parents and anxious children to be reassured, and offering non-resident parents the chance to prove themselves capable of appropriate behaviour. The judges reported making frequent use of such orders. Supervision, with subsequent reporting back to the court, was also, but more rarely used as a diagnostic tool in cases in which there was real doubt about whether contact ought to go ahead. 

These views were borne out by the cases in the sample, of which a quarter involved an interim order for some type of supervised or supported contact, while only 4% resulted in a final order for supervised or supported contact. Cases involving allegations of violence were more likely to involve orders for supervised or supported contact, as were cases in which contact had been very problematic prior to the commencement of the proceedings. In 61% of the cases in which supervision featured in the sample as a whole, proven or alleged physical violence or harassment within the family had been raised as an issue during the court proceedings. In a further 6%, allegations of child neglect or sexual abuse had been made. The cases involving supervision in the follow-up sample featured these allegations in almost identical proportions (60% and 6% respectively). In such cases, supervision seems to be seen primarily as a way of assuaging the resident parent’s anxieties over contact. 

There were no recurring distinguishing features discernible from the court files which would have merited a prediction that contact would be supervised or supported in a particular case and not in another. There were no ‘typical’ cases in which supervised contact was ordered, and it was not possible to identify specific triggers which might make such orders more likely. Some of the cases in which supervised or supported contact was used were highly problematic, involving high levels of conflict, allegations of inappropriate parenting, lack of parenting ability, fear on the part of the children, severe mental illness on the part of the non-resident parent, and so on. In others, the supervision or support was ordered to overcome practical obstacles less linked to the child’s welfare, and more to do with the fact that the parents had thus far proved themselves incapable of putting contact into practice without assistance. 

Of the cases in which supervised contact was ordered at the interim stage, 37% ended with an order for direct, unsupervised contact and in 4% the parties agreed contact without an order. In 11% the final order was for continued supervised or supported contact, and in another 11% the final order was for indirect contact only. In 2% the court ordered that there should be no contact. 13% of these applications were withdrawn, dismissed or struck out came to an end with no further order, and 6% were on-going at the time of data collection. Nearly all the cases in which the final order made was for supervised or supported contact had involved a prior period of interim supervised contact.

Measuring ‘success’ in the simple terms in which the system does so at present, as achieving unsupervised, direct contact, the success rate as at the end of the court proceedings among the cases in which supervised or supported contact was ordered as an interim measure was therefore just over 40%. The higher proportions of final orders for supervised or indirect contact among these cases than among the sample as a whole, is consonant with the view that the courts will try to establish contact even in cases in which there appears to be little chance of ‘success’.

The parents in the follow-up sample who had sought supervised contact from the court had usually done so because of their view of the other parent’s likely behaviour. Their most usual concerns were to do with uncontrolled anger on the part of the non-resident parent, and his or her drug and alcohol use while responsible for the children. The non-resident parents who had experienced supervised or supported contact had found it unnecessary, humiliating and unnatural, creating an environment in which it was harder to establish or maintain a meaningful relationship with the child.  

Among the follow-up sample, the ‘success’ of the court proceedings was assessed according to whether regular contact was still taking place several years after the court proceedings. The cases in which contact had been supervised or supported at some stage presented a mixed picture: contact was more likely to be taking place according to the court order in these cases than among the other cases, but it was also more likely to have ceased altogether. It would seem that in cases problematic enough to involve supervised or supported contact the stakes are raised – among these cases there was a one in two chance of success, and a one in three chance that contact would cease altogether.

Supervised contact presents its own problems, not least of which is how the supervision is to be provided. There are also questions as to the level of supervision, and its purpose. Use of contact centres can be problematic in that many centres are set up and equipped to offer support for contact, but not to offer supervised contact. Such centres complain that they are sometimes expected to provide services outside their capacity and remit. There can be problems, too, with relying on family or friends to provide supervision. If the purpose of such supervision is protection of the child, it is questionable to what extent a grandparent or friend will be in a position to offer that protection. There is also the danger that the designated supervisor might be partisan. The contact parent’s parents are likely to be loyal to the contact parent, unlikely to believe he or she constitutes a genuine threat to the child, and less likely to believe that supervision is really necessary. A friend or relative of the resident parent, on the other hand, may seek to undermine the relationship between the contact parent and the child by interpreting the necessity to provide supervision in such a way that it makes the whole contact experience extremely hard for the contact parent.

8.2.1 Key findings on supervised/supported contact

Key findings in relation to supervised/supported contact were as follows:

· supervised/supported contact was ordered 24% of the cases as an interim measure, and in 4% of the cases as a longer-term outcome;

· such contact was used primarily as a short-term measure;

· types of supervision or support ranged from supervision by the resident parent in his or her home, to supervision at a contact centre or by a CAFCASS officer.

· cases involving violence were more likely to involve an order for supervised contact;

· cases in which contact had never been agreed between the parties prior to commencement of the proceedings were more likely to involve supervised contact;

· the ‘success’ rate of cases in the follow-up sample involving supervised/supported contact was 50%

· the ‘failure’ rate of such cases, where failure is defined as the complete cessation of contact, was 33%, while substantially less contact than ordered or agreed was taking place in a further 11%.

· the main problems and concerns of parents reported in relation to putting supervised contact into practice were as follows:

· facilities for supervised or supported contact were age-inappropriate, bleak and unappealing;

· the situation was unnatural and not conducive to the development of a meaningful relationship with the child;

· the inadequacy of the support arrangements where contact took place away from a contact centre and supervision/support was provided by friends or family;

· feeling threatened and unsafe as a result of unwanted contact with a former partner.

8.3 Indirect contact in practice

Indirect contact was seen by the judges as the last resort – a means of ‘opening the door’ to contact in a situation where there seemed to be good reason not to order direct contact immediately, and to ‘keep the door open’ when there was no practical prospect of re-establishing direct contact for the time-being. The sorts of cases in which such contact was seen as appropriate were extreme cases, where for example, the non-resident parent might be mentally ill, or where the non-resident parent had behaved in such a way that the children were vehemently opposed to contact, or where he or she was in prison for a violent offence. 

The outcomes in the sample reflected this judicial view of stand-alone indirect contact as an unusual order. Interim orders for stand-alone indirect contact were made in only 5% of the cases in the sample. In most of these cases, the order for interim indirect contact was followed by another interim order for direct contact, although it did not necessarily follow that there would be a final order for direct contact. In only five cases (1.5%) was the interim order for stand-alone indirect contact the only interim order made. The facts of four of these cases closely match the hypothetical scenarios envisaged by the judges: 

Case 1 –  the father had been seriously violent towards the mother in front of the children, the children were opposed to contact, and there had been no contact for two years. The welfare report recommended indirect contact only. The parties agreed indirect contact should continue and the application was withdrawn.

Case 2 – contact was stopped by the mother after the father, who was a substance abuser, was arrested for drug offences. The welfare report observed that the child was afraid of the father. There had been no contact for two years. Interim indirect contact was followed by an order for limited supervised contact. 

Case 3 – the father was in prison, his father and brother were Schedule 1 offenders and the children had been removed from the ‘at risk’ register when the mother stopped contact with the father’s family. After an order for interim indirect contact, the application was dismissed. 

Case 4 – social services were involved with the family and the children were on the Child Protection Register. The father had been found guilty of assault against one of the children. The local authority thought there was little benefit in contact and a high risk of harm. The court ordered that the father could have telephone contact on Christmas Day. 
The fifth case was different in that the reason why there was an interim order for stand-alone indirect contact was that direct contact was a practical impossibility given that the father was in the USA and the child in the UK. Indirect contact was agreed in that case, and the court subsequently ordered unsupervised, direct contact in the school holidays. 

Of the cases where interim stand-alone indirect contact was ordered at some stage, 29% proceeded to an order or agreement for unsupervised direct contact and 6% to an order for supervised contact, 23% ended with an order for indirect contact, 12% were withdrawn or dismissed and 12% were on-going. The final outcome was unclear in the remaining cases.

Final orders for stand-alone indirect contact were made in only 4% of the cases. In a third of these cases, this was the only order made, while in the other two-thirds there had been a prior period of court ordered supervised contact. The five cases in which a final order for stand-alone indirect contact was the only order made were, again, cases with unusual facts. In one the father had been in prison for gross indecency and indecent assault and was considered a real risk to the child, in another there were genuinely held fears of abduction, while in another the welfare report recommended indirect contact as an appropriate means of re-introducing the child to her father where the two had had no contact for more than two years, and the child believed her step-father to be her father. 

These findings very clearly demonstrate that indirect contact orders are very much a measure of last resort for the courts – indirect contact was the only type of contact tried in only 3% of the cases, all of which involved unusual circumstances as illustrated by the case synopses set out above. 

The proportion of cases in our follow-up sample in which stand-alone indirect contact was ordered was only slightly lower than the proportion we found in the sample as a whole, but given the rarity of such orders this gave us only two such follow-up cases. In neither case had the order been a success in terms of establishing communication between parent and child. In each, the non-resident parent reported that his or her letters or cards did not reach the child, but each nonetheless hoped to re-establish contact at some point in the future, in the one case through reaching an informal agreement with the child’s resident mother, and in the other on the basis that the children might change their minds about not wanting contact when they were older. 

Although only two of the follow-up parents had experienced stand-alone indirect contact only, others were able to tell us of their experiences of putting indirect contact into place concurrently with exercising direct contact. As was so often the case, the key to success seemed to rest firmly upon the quality of the parental relationship: where parents were unable or unwilling to disguise their hatred, jealousy and other feelings of ill-will towards their former partners, telephone contact tended to prove extremely difficult and even gradually cease over time. Modern methods of communication might provide a partial answer to such difficulties, at least in relation to older children. Some judges said they encourage non-resident parents to buy the children mobile phones if they did not already have one, thereby enabling direct communication between parent and child and at the same time cutting out, or reducing, the potential for unwanted contact between the parents. Communication by e-mail and instant messaging could have the same effect and ought to be considered as a valuable alternative to the traditional ‘letters and cards’ approach to indirect contact. 

8.3.1 Key findings on indirect contact

· Indirect contact is an outcome of last resort rarely used by the courts.

· Cases in which indirect contact tends to be ordered can be broadly categorised as those where the non-resident parent is seen as presenting a risk to the child’s safety or well-being, and those where direct contact is not a realistic possibility, usually because of incarceration or geographical distance. In each type of case weight was given to the children’s opposition to contact. 

· The experiences of the parents of indirect contact were largely negative.

· The parents had experienced the following main difficulties with indirect contact:

· lack of compliance, the resident parent failing to pass on letters or provide an up-to-date correspondence address; and

· unwanted contact with their former partner.

8.4 Is the current system the ‘best’ system for dealing with contact disputes?

8.4.1 Settlement culture

Our findings on the high level of outcomes by consent, and the correspondingly high level of dissatisfaction with such outcomes mirror those of previous studies.
 Parents agree to outcomes with which they are not content because they feel pressurised into doing so, or because they feel that the outcome on offer is the best they are likely to achieve. The low level of satisfaction with agreed outcomes means that a level of caution is required in interpreting the implications of the rates at which cases are concluded with consent orders – they do not necessarily indicate satisfaction. It also leads to the question of whether too much pressure is put on parents to agree to outcomes with which they are ultimately unhappy. While it is clearly desirable to achieve consensus between the parents if such consensus is genuine, the dangers of putting too much pressure on parents to agree are two-fold. On the one hand, with unwilling, begrudging consent will come a lack of commitment to the agreed outcome, which will often be followed by a lack of commitment to putting that outcome into practice. On the other hand, there is the danger that parents dubbed ‘over-anxious’ will unwillingly agree to arrangements which do not meet their anxieties, and the children will be put at risk as a result.

8.4.2. Rights and presumptions

The Court of Appeal may no longer approve of the use of the term ‘presumption’, but there is no question that the courts operate such a presumption, whatever it might be termed. In line with other research, contact was almost always ordered or agreed in this sample, and in only 0.6% did the proceedings result in an order for ‘no contact’. As one of the judges put it: ‘We are biased in favour of contact’. 

Several questions arise in relation to the assumption that contact is prima facie in the child’s best interests. Perhaps the most fundamental is the question of upon what is the premise based. Analysis of judicial reasoning suggests that it is not a premise based on anything more than a combination of rights-based arguments and an instinctive feeling that knowing and having a relationship with both parents must be better for the child than knowing and having a relationship with only one of them. Those deciding contact cases rarely refer to research evidence from fields outside law, such as psychology and other social sciences, in declaring their view that contact is in the child’s best interests.
 It is simply a point often made, and taken as a point of ‘common sense’.

Alongside the common sense argument, we increasingly see rights-based arguments around contact. There has been an on-going debate about whether parent/child contact should be conceptualised as the right of the child, or the right of the parent, or as some sort of reciprocal right of both parent and child, carrying with it mutual duties, to exercise the right and to allow the right to be exercised.
 Parents and children have the right to respect for family life under the European Convention on Human Rights and Fundamental Freedoms 1950.
 According to the case-law of the European Court of Human Rights, states are under a positive obligation to facilitate contact between parent and child.
 Given the increasingly rights-based nature of legal argument in this field, and the high profile publicity campaigns concerning the ‘right’ to contact, it is not surprising to find parents talking of their right to contact, and what they see as the court’s reluctance to uphold that right by enforcing contact orders.

Two particular concerns in relation to the strength of the current bias in favour of contact arose from the parent interviews. The first was that the legal system has a tendency to downplay genuine concerns parents might have of a potentially serious nature – there is nothing trivial or unwarranted about concerns that a child may be driven by a drunk parent, or that a parent refuses to use a car-seat when travelling with a young child and yet parents who raised such concerns were made to feel by the system that they were ‘making a fuss’ and making contact unnecessarily difficult. 

The second was that, in the quest to fulfil the child’s long-term interest in not losing contact with his or her non-resident parent, it is arguable that insufficient attention is paid to the child’s short to medium-term well-being – the ‘bias in favour of contact’ can clash with the welfare principle in the short-term. Given the legal system’s concern with the child’s sense of time in other contexts like care proceedings and adoption, the tendency to categorise stress-related problems like bed-wetting, crying, and a worsening of asthma and eczema, as short-term and therefore acceptable in the contact context is inconsistent and arguably demonstrates a lack of child-centred thinking. In balancing the long-term interest of the child to know and have a relationship with both parents against the short-term interest of the child to be as stress-free as possible, the legal system can be criticised for coming down too heavily in favour of the long-term view, particularly in relation to very young children whose sense of time is so different to that of the adults around them. 

8.4.3 Contact and violence

Allegations of violence, sometimes very serious violence, were made in half the cases. There was an increased likelihood of an order for supervised or supported or indirect contact being made in cases in which violence featured, although many such cases resulted in an order for direct, unsupervised contact. Each of the small number of cases in which a family assistance order was made featured allegations of physical abuse or neglect.

While violence was alleged in half of the cases in the sample, a hearing to establish fact had been held in only a tiny minority. The proceedings in the sample were commenced in 2000 or 2001. Some would have begun before the decision of the Court of Appeal in Re L and the issue of good practice guidelines for dealing with cases involving allegations of violence,
 others after. Whether before or after, the courts ought to have had a heightened awareness of the necessity to investigate such allegations and to ensure that steps were taken to safeguard those family members who might be at risk of further abuse. The high rate of ‘no order’ outcomes among cases involving allegations of violence within the family and the very small proportion of cases in which a finding of fact hearing was held could be seen as evidence of a reluctance to address the problems associated with family violence in the context of post-separation contact disputes.

8.4.5 Delay

Delay is one of the blights of the family justice system. It is well recognised that a swift resolution is often essential for a child’s well-being, and that a child’s sense of time can be very different to that of an adult.
 It is further recognised that allowing proceedings to drag on can itself have an impact on the outcome of those proceedings, a danger of which the judiciary is well aware.

Problematic contact cases tend to involve protracted litigation because the courts often put interim orders in place with a review date, after which the matter is reconsidered, and, usually, more contact is agreed or ordered. This delay is therefore ‘constructive delay’ of the type which is characterised as not falling foul of the Children Act’s principle that delay is generally not in a child’s best interests. On the other hand, the follow-up parents were keen to point out that protracted litigation had been stressful both for them and their children, for some it was described as a ‘nightmare’ that had ruined their lives.

Contact cases involving allegations of violence are likely to be more complex, more contentious and less amicable than cases in which no such allegations are made, all factors that are likely to add to the length of time it takes to resolve the case. At the time the cases in the sample were being heard it was perhaps too soon after the decision in  Re L for the courts to have begun to put into practice the guidance therein. It is clear, however, that cases involving allegations of violence were taking longer to resolve than other cases, even without a separate fact-finding hearing. The fact that such cases take longer to reach resolution than those in which no allegations of violence feature is a cause for concern for the very factor which might make these cases more difficult and more likely to drag on in the courts also makes it imperative that the families involved can find swift resolutions which ensure the physical and emotional safety of the family members affected.

8.4.6 Impact of legal proceedings 

The impact of the litigation itself should not be ignored. The parents in this sample told us that they felt alienated and intimidated by the court system and that they had found going to court stressful in itself on top of the stresses they were already feeling as a result of their relationship breakdown and the difficulties they were experiencing having to re-negotiate a workable relationship with their former partner. They felt that the whole process of litigation tended to exacerbate the feelings of hostility between them and their former partner.

8.4.7 The nature of the disputes

As this and other research demonstrates, the circumstances which prompt parents to turn to the legal system in relation to post-separation contact issues are very varied. Key factors in the sample cases were lack of communication, over-whelming bitterness and hostility, one or both parents’ inability to place the children’s needs above their own fight with the other parent, the clash between the children’s social life and the contact regime, alcohol and drug abuse and alcoholism, and mental health problems on part of parents. What the cases have in common is that the parents are incapable of working out for themselves how to proceed towards workable contact arrangements.

The prevalence of prior physical and other abuse, and of drug, alcohol and mental health problems underline the fact that litigation over the residence and contact arrangements for children is often deeply rooted in the context of highly conflictual and problematic adult relationships. It was evident from the conversations we had with our follow-up parents that the court proceedings were often more to do with their own conflict than specifically to do with the children.

To categorise these as legal problems implies that the legal system can offer solutions. When parents get to court they discover a judge more focussed on getting them to find a solution themselves than on adjudicating for them and, sometimes, later in the proceedings, they discover that the system is extremely poor at enforcing any orders that have been made. Often, and understandably, this can lead to exasperation and disillusionment with the whole system.

In addition to these rather fundamental problems, the legal system has other limitations. The courts are called upon to deal with more cases than there is time for, leading to delays in getting to court in the first place. The court is not available at a particular crisis point, but only according to its extremely tight time-table. The court’s ability to deal with challenges posed by constantly changing situations is therefore limited because it takes such a long time to get back to court, and the rigidity of the court time-table. Finally, the courts have no means of enforcing orders they may make – they do have the power to punish a resident parent for lack of compliance with a contact order, but there is no guarantee that doing so will result in future compliance. 

Most ‘run of the mill’ contact disputes result from the parents’ poor relationship, and their inability to communicate, negotiate and behave reasonably towards one another. Categorising contact as an issue about parents’ and children’s ‘rights’ and reciprocal duties, may be helpful on a theoretical level, but seems to be profoundly unhelpful in practice: parents are disappointed that their ‘rights’ are not upheld and enforced, and courts are accused of inconsistency in recognising and enforcing the rights of non-resident parents but refusing to recognise and enforce their corresponding duties in respect of maintaining a relationship with the child. 

The principal lesson to be drawn from this sample is that parents involved in contact disputes most often need assistance rather than adjudication. They need assistance in coming to terms with the fact that their relationship has broken down, and in ensuring that they do not make matters worse for their children by engaging in protracted disputes over contact and residence. They also need practical assistance in putting the contact arrangements into practice. 

The legal system may not necessarily be the best possible forum in which to deal with post-separation problems over making arrangements whereby both parents can continue to play a part in their children’s lives. Indeed, it seems clear from the experiences of these parents, and from the judges involved in these cases, that adjudication is rarely what is required. 

Post-separation contact can and does in many cases work well, but as this and other research has suggested, an essential feature of successful contact is a level of co-operation between the parents. Without this, problems with contact are almost inevitable. Although those who litigate over contact represent a tiny proportion of the parents having to negotiate contact arrangements following their separation or divorce, that fact ought not to be relied upon to avoid addressing the questions about the nature of the difficulties the litigating minority face, and how best those difficulties might be tackled. This research suggests that what is needed is some way of helping parents post-separation to work through their feelings of hostility, bitterness, hatred, and jealousy in order to come to workable contact arrangements, while bearing in mind that contact may not always be safe for parent or child and that safeguards are necessary to ensure that contact is not used as a means of perpetuating abuse and control.

8.5 Key implications 

Common triggers for contact disputes in this sample were such things as the resident parent refusing to allow contact with the non-resident parent’s new partner, or the non-resident parent’s refusal to compromise in order to accommodate the child’s social commitments. One method of reducing the incidence of disputes of this sort might be to  make parents more aware of the potential damage done to children by their conflict with each other. Research seems to show a quite clear link between conflict and future well-being.
 If our aim is to improve the lot of children affected by legal disputes over contact, it seems clear that an essential element in any policy development is to try to impress upon parents the damage they might do to their children by prolonging uncertainty and by engaging in battles over the future arrangements for the children, particularly where, to the outside observer, the dispute seems all to do with the parents’ mutual loathing and nothing to do with the children. The general time-lag between separation and commencement of proceedings might offer the opportunity to provide information to parents on the ill-effects their conflict might have on their children. The opportunity might arise when a married parent seeks advice about obtaining a divorce, either from a solicitor or elsewhere. 

The experiences and concerns of parents who have been involved in contact disputes suggest that the safety and well-being of children and parents should be protected not only through taking seriously allegations of violence in line with recent moves in that direction, but also by taking other risk factors, including the risk of short-term stress to children, into account. Cases in which there is a risk of physical abuse of children during contact were rare in this sample, but there were numerous examples of resident mothers who felt that the contact dispute was being used in order to control or gain access to them, and of resident parents who had concerns about the child’s safety during contact, not because of the risk of physical abuse, but because of other risks, often related to drug and alcohol abuse. Awareness of the dangers of brushing aside such risks should be raised in the same way that awareness of the risks associated with domestic violence has been raised in recent years.

This study shows that supervised or supported contact can work well, even though it is not always seen as a positive experience by the parents involved. The ‘success rate’ of cases involving supervision or support in the follow-up sample was higher than that among cases where there was no supervision or support. While current facilities for the provision of supervised or supported contact appear to work well in many cases, and to offer an extremely valuable service, such facilities are not abundant, and are often precariously funded. This situation should be remedied. 

Finally, an examination of these parents’ experiences suggest that many parents would benefit from having somewhere other than the court to turn when they are experiencing problems with contact. What is needed is some sort of ‘contact facilitation’ service for parents going through separation or divorce, which does not necessarily involve the court at all. 

The Children and Adoption Bill before Parliament at the time of writing would amend the Children Act to enable more use to be made of family assistance orders in the context of contact disputes and provides for the monitoring of contact, along with new sanctions for failure to comply with contact orders. We would argue that contact facilitation should not be seen as a question of enforcement, but of education and assistance, more in line with the thinking behind the family assistance order than about ‘enforcing contact’. The lifting of the current restriction of family assistance orders to ‘exceptional circumstances’ is to be welcomed. These remain, however, orders of the court, while our proposal would be for a service independent of the legal system. Were such a service available, parents who turned to court could be diverted to a contact facilitator in the first instance, unless there were safety concerns. The role of the contact facilitator would be to help the parents find compromises where necessary, to offer parents advice, and to offer practical assistance at hand-overs, and by accompanying the child during contact, if appropriate. In a way, what is being suggested is an expansion of the supported contact centre role, but with the additional features of offering advice, acting as a go-between between the parents and offering support for contact away from one specific location. On the basis of the experiences of the parents in this sample, we feel that such a service would be invaluable in reducing recourse to the courts and in helping families reach workable solutions to their contact problems. 
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